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WILLIAM H. TAFT AT THE BAR AND ON THE BENCH 


By Howarp C. Ho..ister 


¥T is difficult to say when the education 
4 of William H. Taft in the law actually 
began. His father, Alphonso Taft, was a 
lawyer of great learning, had been a Judge 
of the Superior Court of Cincinnati, and was 
engaged in important active practice of the 
law for forty years. He was, moreover, a 
man of great public spirit, intensely inter- 
ested in all questions affecting government, 
and was called to perform distinguished 
public service as Secretary of War, Attor- 
ney General, Minister to Austria and Min- 
ister to Russia. 

Charles P. Taft and Peter R. Taft, Wil- 
liam’s older brothers, were members of the 
Bar in active practice for a number of years 
as partners of their father, and lived, during 
their brother’s earlier years, at home. 

The law, the Constitution and current 
public questions were important topics of 
conversation at that house, and their dis- 
cussion could not but have contributed 
much, if only by absorption, to the founda- 
tion of the thorough legal education William 
H. Taft acquired afterwards by his own 
efforts. 

Alphonso Taft’s five sons became lawyers 
and were all at some time in the active 
practice. Peter died early in his career; 
Charles became editor of the Cincinnati 
Times-Star; Henry W. Taft is a leading 
member of the New York Bar; while Horace 
D. Taft’s inclinations led him to the pro- 
fession of teaching, he now having a flourish- 
ing preparatory school for boys at Water- 
town, Connecticut. 

From his mother William inherited many 
strong qualities. She was a woman of 





much energy, of great force of character, 
ambitious for the success of her family, and 
a power in the higher life of the community. 
His father was born in Vermont and his 
mother in Massachusetts, and both were of 
the pure stock of New England for genera- 
tions, with all the traditions toward self- 
improvement characteristic of that people, 
and especially for the necessity of the highest 
education the country affords. It is not 
surprising, therefore, that the five sons were 
all graduates of Yale, all with most creditable 
standing, while Peter stood first in his class 
and William took the Salutatory in his. 

Graduated in June, 1878, second in a class 
of one hundred and thirty men and not 
twenty-one years of age by two months, 
William H. Taft, in the fall of that year, 
entered the Cincinnati Law School, from 
which he was graduated, easily first in his 
class, in May, 1880, and in that month was 
admitted by the Supreme Court of Ohio to 
the practice in that state. 

While in the Law School, his desire to be 
independent was first given opportunity 
through employment as reporter of court 
proceedings for the Cincinnati Commercial. 
Murat Halstead, the distinguished editor 
of that paper, saw the promise of future 
achievement in that young man, who, he 
said, had the greatest combination of 
brains and brawn of any young man he had 
ever seen. This experience brought the 
reporter in daily contact with the pro- 
ceedings of all the important courts, and 
was a legal education in itself. Through 
it he very soon became acquainted with all 
the judges, lawyers, court officials, county 











338 THE GREEN BAG 





and city officials and their deputies, and at 
once became a factor in local politics and of 
influence in the selection of candidates of 
his party for’public office. 

In January, 1881, Miller Outcalt, then 
Prosecuting Attorney, afterwards Judge of 
the Court of Common Pleas, appointed Mr. 
Taft his assistant. For fourteen months 
the entire charge of the prosecution of 
felonies was in the hands of these two young 
men. The way in which Mr. Taft handled 
this work soon attracted the attention of the 
community. His industry and thorough- 
ness were marked; he was constantly in the 
trial of cases, many hard fought, and often 
against criminal lawyers of great reputation 
as such. It was here and in his work as 
reporter and in his experience in politics 
that his wonderful knowledge of human 
nature, of so great value to him ever after- 
wards, was accumulating rapidly. 

From this office he was called, in March, 
1882, by President. Arthur, to the collector- 
ship of Internal Revenue at Cincinnati. 
He soon saw that continuance in such 
service would lead him into political life, 
and away from the law, in which alone 
his ambitions lay. He resigned, there- 
fore, in the same year, and in January, 
1883, entered into partnership with Major 
H. P. Lloyd, who had been his father’s 
partner, and began his first experience in the 
general practice of the law. The practice 
of the firm was substantial and afforded 
opportunity for growth in the knowledge of 
the law and in establishing the reputation 
he had already acquired as a thorough 
lawyer. It was in the discharge of his 
duties as Assistant Prosecuting Attorney 
that he first came in contact with T. C. 
Campbell, a criminal lawyer of ability, 
reputed to be utterly unscrupulous, and 
in league with all the evil elements in 
society, and whose influence in local poli- 
tics had grown so strong as to be felt, 
it was said, on the Bench. It was 
Campbell’s boast that no client of his, 
indicted for murder in the first degree, was 





ever convicted. He was believed generall; 
to be a suborner of perjury and a ‘“‘jur 
fixer.’’ The people were shocked by mis 
carriages of justice. A number of atrociou 
murderers in jail were awaiting trial, an 
when, in March, 1884, one Berner, a re 
handed murderer, was convicted only « 
manslaughter in a trial in which Campbe 
was his attorney, an indignation meetin 
was called at Music Hall by leading citizen-. 
Well meant but intemperate speeches rous: 
the mob spirit in the audience and a gre: 
crowd of men and boys, shouting “Cle: 


out the jail,’’ ‘‘Hang the murderers,” pr: - 


ceeded to the County Jail, attacked it an 
besieged it that night and the next da:. 
The Sheriff and local militia were stro1 
enough to- protect the jail, but could not, cr 
did not, disperse the crowd. The next 
night the city was subjected to the disgrace 
of a Court House burned by its own citizen., 
a mob of irresponsible men and boys, mostly 
of the criminal class. That night, by the 
direction of Governor Hoadly, militia from 
other parts of the state arrived and soon 
controlled the situation, but not until many 
persons had been killed. 

Soon afterwards the Bar Association 
appointed a committee to prefer charges 
against Campbell, seeking his disbarment. 
A number of leading lawyers volunteered, 
the prosecution was put in the charge of 
E. W. Kittredge and William M. Ramsey, 
who, and the Bar generally, looked to 
Mr. Taft to perform the difficult service 
of preparing the case for trial. During 
the entire summer of 1884, and well into 
the fall, he, with John R. Holmes, traveled to 
many cities in a number of states taking 


depositions, and a case was presented gen- 


erally satisfying the Bar and the public that 
Campbell ought to be disbarred. After a 
trial consuming more than twenty days, th: 
three Judges before whom the case was tried, 
took the view, generally believed by lawyers 
to be erroneous, that the proof in such a case 
should be as strong as in criminal cases. 
Two of the Judges held that the proof on 
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none of the charges showed Campbell to be 
guilty beyond a reasonable doubt, while one 
of the Judges found one charge sufficiently 
established even by that test. The com- 
munity was shocked again and even news- 
papers believed to be friendly to Campbell 
did not refrain from severe criticism of the 
finding. 

“he result was the same as if the prosecu- 
tion had been technically successful. Camp- 
be!!’s power was broken and he soon left 
Cincinnati. 

‘}o man ever did a more beneficial service 
to is native town than did William H. Taft 
in the prosecution of Campbell. He showed 
the same fearlessness, the same disregard of 
consequences personal to himself that have 
characterized his conduct ever since when 
called upon to do service for the public. 
Mr. Taft opened his four hours’ speech in 
that case in this way: 

“The relators in this case have been 
actuated by no other motive than a desire 
that the profession should be purged of a 
man whose success in this community threat- 
ens every institution of justice that is dear 
to us or necessary to good government. 

‘We admit the ability, the energy, the 
shrewdness of the respondent and his power 
in the community. It is no small reason 
that would lead to the prosecution in this 
case with the lifelong hostility that it must 
engender and the danger that there is in 
incurring the undying enmity of a man as 
powerful as the respondent has grown in 
this community.” 

He was at this time but twenty-eight years 
of age. 

In January, 1885, he undertook, without 
leaving the general practice, the duties of 
Assistant County Solicitor, to which office 
he was appointed by Rufus B. Smith, then 
County Solicitor and afterwards Judge of 
the Superior Court of Cincinnati. It was 
his duty chiefly to advise the various county 
Officers of their duties, and he became 
thoroughly familiar with all the details of 
the system of the government of the state 





and of its subdivisions, and particularly with 
all laws affecting taxation. No subject for 
his consideration was passed without com- 
plete mastery of it. His industry, thorough- 
ness and ability had already marked him as 
the most promising young man at the Bar. 
To such an extent was this recognized that 
Governor Foraker, in March, 1887, appointed 
him to fill the vacancy on the Superior Court 
Bench caused by the resignation of Judson 
Harmon. At the end ofa year, in the spring 
of 1888, he was nominated as its candidate 
for the Superior Court Bench by the Repub- 
lican City Convention and was elected by a 
majority very large for that time, being over 
five thousand. This is the only time, to this 
date, his name has been submitted to the 
suffrages of the people. With the exception 
of the two years from January, 1883, to Janu- 
ary, 1885, Mr. Taft has been in public office 
since January, 1881, in each instance, except 
when elected to the Superior Court Bench, 
having been called to an appointive office, 
and never through any solicitation of his 
own. 

When on that Bench, so great had his 
reputation for fairness, thoroughness and 
knowledge of the law become that leading 
lawyers sought to time the trial of important 
and close cases so that they might come 
before him. It was even then his custom to 
write his decisions in almost all of the cases 
which he decided. For conciseness and 
strength of statement, laborious research, 
penetrating analysis and inexorable logic, 
his decisions, young as he was, cannot be 
excelled by the monuments of legal learning 
found in the reports from the pens of great 
lawyers who at times have been incumbents 
of that Bench. The reports of his decisions 
as Judge of that Court and as Judge of the 
Circuit Court of Appeals are mines of apt 
precedents of great assistance now to mem- 
bers of the profession in the preparation of 
their cases. Perhaps his most important 
decisions as Judge of the Superior Court of 
Cincinnati were the Southern Railroad cases, 
involving questions arising from the over- 
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issue of stock of the C. N. O. & T. P. Railway 
Company through the fraud of Doughty, its 
Secretary, and the carelessness of Cook, its 
President; the Telephone case, involving the 
relative rights of the Telephone Company 
and of a street railroad operated by elec- 
tricity, both having franchises in the streets 
of Cincinnati, to the use of the ground as a 
return circuit; and the case of Moores v. 
Bricklayers’ union, in which he set out at 
great length the relative rights, under the 
law, of employers and employees in their 
dealings with each other, and particularly 
with respect to the legal status of a secondary 
boycott. This decision was affirmed by the 
Supreme Court of Ohio, and so clearly had 
Judge Taft stated the facts and the law that 
the Supreme Court’s affirmance was made 
without opinion. The principles declared 
in this case have been recognized by judges 
and lawyers all over the country, were 
reaffirmed by Judge Taft in the Phelan case, 
decided by him when Judge of the Circuit 
Court of Appeals, and he said in his recent 
address at Cooper Institute on “‘Capital and 
Labor” that he had never departed from 
his views as expressed in that case. 

Scarcely a year and a half of his term had 
elapsed when, a vacancy occurring in the 
office of the Solicitor General of the United 
States, he was, at the suggestion of Ben- 
jamin Butterworth, then in Congress, and 
John Addison Porter, editor of the Hartford 
Post and afterward Secretary to President 
McKinley, seconded by the efforts of leading 
members of the Bar and former colleagues 
of the Superior Court Bench, appointed to 
that office by President Harrison in January 
of 1890. 

The quality of his equipment for this 
service found immediate recognition at 
Washington. It was his duty to represent 
the Government in the trial of most of its 
cases before the Supreme Court, to act as 
Attorney General in the absence of that 
officer, to prepare the most important 


opinions requested by the President or the 
heads of Departments, except such as are 





required by law to be written by the Attor- 
ney General in person, and generally to 
confer on intricate and important questions 
of law and administrative policy with the 
Attorney General and the Assistant Attor- 
neys General. One associated with him ‘n 
that office says: 

“In all this work Solicitor General T: ‘t 
impressed upon his associates in the Depart- 
ment of Justice his wide knowledge of tie 
law, the fairness and wisdom of his ju: g- 
ment and the courtesy and cordiality of ‘is 
manner.”’ 

It is the practice of the Government to 
take to the Supreme Court only cases of 
great importance either because of the 
nature of the questions presented, or the 
large amount involved, or they are of stich 
character that the decision of one will <is- 
pose of others of the same class. 

Of exceptional importance were the 
Behring Sea cases (In re Cooper, 138 U. S. 
404; 143 U.S. 472), the Quorum case (U. S. 
v. Ballin, 144 U. S. 1), and the Tariff Act 
cases (Field v. Clark, 143 U.S. 649). 

In the first of these, one Cooper, a British 
subject, owner of the schooner ‘“‘W. P. 
Sayward,’’ the Canadian Government also 
intervening, had petitioned for a writ of 
prohibition against the enforcement of a 
sentence of forfeiture and condemnation 
entered by the District Court of Alaska on a 
libel filed by the United States against that 
vessel for the alleged illegal killing of fur 
seals. Leave to file the petition was granted, 
but on return of the rule to show cause, the 
Supreme Court declined to issue the writ. 

The second involved the question of the 
legality of an act in the passing of which 
the Speaker of the House counted, in deter- 
mining whether a quorum was present or 
not, members who were actually present 
but did not vote. 

In the Tariff cases it was held that the 
validity of an act of Congress, signed by 
the presiding officers of the two Houses and 
approved by the President, could not be 
attacked by anything on the journals of 
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either House showing that the act did not 
in fact pass in the precise form in which it 
was so authenticated. These cases attracted 
wide attention. The Solicitor General par- 
ticipated in the argument of all of them. 
In the Behring Sea case the principal argu- 
ment was made by him. He prepared the 
brief in that case and in the Tariff cases, and 
it is agreed that they are monuments of 
tircless energy and research. 

[t is not usual for the Solicitor General 
to participate in the trial in the lower courts 
of cases in which the Government is con- 
cerned, yet Mr. Taft, believing that, under 
the construction given certain sections of 
the Tariff Act in the ‘“‘Hat Trimmings”’ 
cases (Hartranft v. Langfeld, 125 U. S. 128; 
Robertson v. Edelhoff, 132 U. S. 614), vast 
sums could be saved the Government by 
the judicial establishment of the rules which 
should determine whether silks in certain 
form and combination should be regarded 
as hat trimmings or not, appeared with John 
R. Read, United States Attorney at Phila- 
delphia, and W. P. Hepburn, then Solicitor 
of the Treasury, before Judge Acheson and 
a jury in two cases (Meyer v. Cadwalader, 
49 Fed. Rep. 19, 26, 32), and for nearly a 
month tried the questions out. As a result 
of the rulings and verdicts in these cases 
and settlements based on them, many 
millions of revenue were saved to the 
Government. 

These ‘“‘hat trimmings’ cases are illus- 
trative of what clearness of thought, appli- 
cation, persistence and thoroughness will 
accomplish in the practice of the law against 
the weight of discouraging prior rulings 
apparently insurmountable. 

Judge Taft’s reputation among the judges 
and the great lawyers in this wide field was 
now completely established, and when, 
under the act creating the Circuit Court of 
Appeals, a new Judge was to be appointed 
in each circuit, President Harrison, himself 
a lawyer of consummate ability, whose 
discernment had long since discovered the 
judicial qualities of the Solicitor General, 





appointed him to the Judgeship in the Sixth 
Circuit. This was in March, 1892, and for 
eight years, associated at different times 
with Howell E. Jackson and William R. 
Day, both afterwards appointed to: the 
Supreme Bench, and with Horace H. Lur- 
ton and Henry F. Severens, present incum- 
bents, all of them great judges, he con- 
tributed his full share to the strength of a 
court of recognized character and capacity. 

It was his fortune to be called to preside 
over many important cases and some of 
especial moment involving the constitu- 
tional, industrial, and partly social questions 
then and now dominating in the public 
mind all other matters of governmental 
administration and power. 

Such were the Ann Arbor Railroad case in 
1893 (Toledo, Ann Arbor & North Michigan 
Ry. Co. v. Pennsylvania Co., 54 Fed. Rep. 
730), the Phelan case in 1894 (Thomas v. 
C.N.O. & T. P. Ry. Co., 62 Fed. Rep. 803) 
and the Addyston Pipe case in 1898 (U. S. v. 
Addyston Pipe & Steel Co., 85 Fed. Rep. 271) 
and others. 

The importance of these decisions requires 
consideration at some length. 

Engineers of the Toledo & Ann Arbor 
Railroad were on strike. Rule 12 of the 
Brotherhood of Locomotive Engineers, to 
which they belonged, required members of 
the Brotherhood, engineers of connecting 
roads, to refuse to handle the cars of that 
road until the strike was settled. Injunction 
was sought by the Ann Arbor Railroad 
against the connecting roads on the ground 
that refusal by them to haul complainant’s 
cars was an interference with its right and 
duty to transport interstate commerce, and 
a mandatory order against Chief Arthur of 
the Brotherhood was asked, requiring him 
not to enforce that rule. Judge Taft shows 
clearly that, under the law, a temporary 
mandatory order was the only remedy which 
could prevent irreparable injury to interstate 
commerce, and that the nature of the service 
performed by engineers on railroads carrying 
commerce between the states was of such a 
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character that the combination among the 
engineers employed on roads other than the 
one complained of by its engineers was a 
boycott and therefore unlawful. 

The view expressed in this case has not 
only received the approval of the courts and 
the public generally, but the attorney for 
the Railroad Brotherhoods in the Wabash 
case (121 Fed. Rep. 563), Mr. Frederick N. 
Judson of St. Louis, says (and it is well 
known), “was accepted by the Railroad 
Brotherhoods as a fair statement of the 
law under the peculiar conditions of the 
railroad service.”’ 

The Cincinnati Southern Railroad was in 
the hands of a receiver appointed by the 
United States Circuit Court. The receiver 
was under contract with the Pullman Com- 
pany to operate its cars. Phelan and others, 
officers of the American Railway Union, for 
the purpose of injuring the Pullman Com- 
pany and compelling it to accede to their 
demand for higher wages for certain persons, 
its employees but not employed by the 
receiver or by any other railroad, conspired 
to prevent the receiver and the owners of 
other railroads from using Pullman cars in 
the operation of their roads by inciting 
members of the Railway Union employed by 
the receiver to refuse to handle Pullman cars. 
The testimony showed clearly that Phelan 
Was engaged in a conspiracy ‘“‘to incite the 
employees of all of the railways in the coun- 
try to suddenly quit their service, without 
any dissatisfaction with the terms of their 
employment, thus paralyzing utterly all 
railway traffic in order to starve the railway 
companies and the public into compelling 
an owner of cars used in operating the roads 
to pay his employees more wages, they 
having no lawful right to compel him.’’ 
Judge Taft held this to be a boycott and an 
unlawful conspiracy at common law, and 
also that such a combination, its purpose 
being to paralyze the interstate commerce 
of the country, was within the provisions of 
the Sherman Anti-Trust Act. 

It is very interesting to note that the 





Supreme Court of the United States (Loev 
v. Lawlor, 28 Supreme Court Rep. 301, 
February, 1908), have recently held that a 
boycott of that kind came within the inhibi- 
tion of the Sherman Anti-Trust Act as a 
conspiracy in restraint of interstate corm- 
merce. Judge Taft showed that a boyco-t 
of this character has been held to be illeg:1 
by every court in which the question ls 
arisen, and his exposition of the rights of 
employees is accepted as a clear declaratiin 
of the law on the subject. In defining th: ir 
rights he said, with much else that was 
pertinent, they ‘‘had the right to organ:ze 
into or to join a labor union which should 
take joint action as to their terms of 
employment. It is a benefit to them and 
to the public that laborers should unite in 
their common interest and for lawful pur- 
poses. They have labor to sell. If they 
stand together they are often able, all of 
them, to command better prices for their 
labor than when dealing singly with rich 
employers, because the interest of the single 
employee may compel him to accept any 
terms from him. . . . They have a right to 
appoint officers who shall advise them as to 
the course to be taken by them in their 
relations with their employer. They may 
unite with other unions. The officers they 
appoint, or any other person to whom they 
choose to listen, may advise them as to the 
proper course to be taken by them in regard 
to their employment, or if they choose to 
repose such authority in any one, he may 
order them, on pain of expulsion from the 
union, peaceably to leave the employ of their 
employer because any of the terms of their 
employment are unsatisfactory.”’ 

It is from the decisions in the Ann Arbor 
case and the Phelan case that the misguided 
zeal of political opponents has tried to dis- 
cover in Judge Taft an unfriendliness to 
organized labor as such. No fair-minded 
man, acquainted with these cases and with 
the Addyston Pipe case, and with Judge 
Taft’s entire career, will entertain the 
thought for a moment. Mr. Judson has 
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shown, in a most thorough analysis of those 
cases and of Moores v. Bricklayers’ Union 
how senseless such a suggestion is (The 
Review of Reviews, August, 1907). He was 
able, as attorney for the Brotherhoods in 
the Wabash case, to use the opinion of Judge 
Taft in the Phelan case, quoted above, in 
defense of the right of organized labor to 
appoint advisers and be governed by their 
instructions in controversies with their 
employees, so long, of course, as they acted, 
in their operations, within the laws governing 
the relative rights of employers and em- 
ployees. Judge Adams, in his opinion in 
the Wabash case, says: 

“On the subject of organized labor no 
one has spoken more clearly or acceptably 
than did Judge Taft in the case of Thomas 
v.C. N. O. & T. P. Ry. Co. (Phelan case).” 

But a combination of manufacturers, 
unmindful of the law, also met with a 
declaration of the law by Judge Taft which 
put an end to their conspiracy and to all 
others of a similar character. 

The facts in the Addyston Pipe case 
showed that manufacturers of 
pipe, one a corporation of Ohio, one in 
Kentucky, two in Tennessee and two in 
Alabama, entered into an agreement cover- 
ing thirty-six states and territories, by 
which they bound themselves to bid in 
such a way for contracts as that one of them 
would in all probability get the award as 
against others not in the combination. It 
was held to be a contract in restraint of 
interstate commerce. Here first the Sher- 
man Anti-Trust Act was applied to illegal 
combinations among manufacturers. Judge 
Taft held that the reasonable restraints 
of trade recognized by common law, which 
are merely ancillary to some lawful con- 
tract between the parties, did not extend to 
agreements the sole purpose of which was 
to restrain competition and enhance and 
maintain prices, and that this agreement 
was not only illegal at common law, but, 
affecting as it did commerce between the 
states, was an unlawful combination under 


cast iron 





the act against trusts and monopolies. 
This decision was affirmed by the Supreme 
Court (175 U.S. 211), and it is to be noted 
that the principles declared by Judge Taft 
in all of the cases in which he had taken 
apparently advanced ground relative to the 
scope and application of the Sherman Anti- 
Trust Act, have received the affirmance of 
the highest tribunal in the land. 

He gave his decisions in these cases, as in 
all others, without fear or favor and without 
respect to persons. His aim was to ascer- 
tain the law and then declare it regardless 
of individuals or combinations of individuals 
who might be affected thereby. 

On the one hand, the ill-advised laboring 
man, going beyond his rights, and on the 


‘other, the greedy manufacturer exceeding 


his rights, have each felt the repressing hand 
of this courageous expounder of the law. 
And if he had taken any other position than 
he did, he would have forfeited the respect 
of both. But he could not, for he must 
declare the law as he found it, and the 
weakness of expediency is not in the man. 
It so happens from the nature of things 
that injunctions have ordinarily been sought, 
when labor questions were involved, by the 
employer, usually some wealthy corporation. 
This fact undoubtedly prompted the inquiry 


put to Judge Taft by someone in the au- 


dience on the occasion of his speech on 
“Capital and Labor” at Cooper Institute, 
January 10, 1908. 

““Why,’’ asked his interlocutor, ‘‘should 
not a blacklisted laborer be allowed an 
injunction as well as a boycotted capitalist?”’ 

Instantly came the answer: ‘He ought 
to be, and if I were on the Bench, I would 
give him one mighty quick.”’ 

That suggestion of unfriendliness comes 
either from dishonesty or ignorance. The 
searcher for truth, be he capitalist or labor- 
ing man, will, when he reads these cases, the 
answer of Judge Taft to the letter of January 
4, 1908, addressed to him by Mr. Llewelyn 
Lewis, President of the Ohio Federation of 
Labor, the address before the Cooper 
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Institute, January 10, 1908, and the answers 
to the questions put to Judge Taft on that 
occasion, will come away from their perusal 
with a profound respect and admiration for 
this fair-minded man. 

Want of space forbids the review of any 
considerable number of Judge Taft’s deci- 
sions as Circuit Judge. Before him came 
the question of the constitutionality of the 
Nichols law, through which the Legislature 
of Ohio sought successfully to tax as prop- 
erty of express companies that proportion 
of the value of their whole business as a 
unit which was transacted in the state, and 
the many cases growing out of the failure 
of the Fidelity National Bank, and many 
other important cases. 

Patent lawyers were glad to bring their 
cases in his jurisdiction. His training in 
mathematics probably contributed to an 
easy comprehension of questions involving 
mechanics and physics, and he has been 
heard to say that no more intricate or dif- 
ficult questions were presented in patent 
cases than in many cases arising in the 
general practice of the law. 

In the midst of his judicial labors he at 
all times had in mind the improvement of 
the facilities for the administration of 
justice and the maintenance of high stan- 
dards at the Bar, and he made opportunities 
for carrying his purposes into effect. It 
was through his efforts that the valuable 
Law Library of the United States Circuit 
Court of Appeals was established in Cincin- 
nati, and in 1896 he was largely instrumental 
in bringing about the’‘merger of the Cincinnati 
Law School into the University of Cincin- 
nati as its Department of Law. He was the 
professor of the law of real property in that 
institution and Dean of the Law School 
until he left Cincinnati to go to the Philip- 
pines. 

His judicial service was brought to an end 
in March, 1900, when he was called by 
President McKinley to the Presidency of 
the Philippine Commission, and in January, 
1901, he was made the first Civil Governor 





His knowledge of our 


of the Philippines. 
Constitution and institutions, our system of 
government, national and state, and the 
detailed workings of the system, even in ‘he 
smallest governmental subdivisions, and his 
familiarity with the courts and their imp or- 
tant decisions, and our methods of admin- 
istering justice, civil and criminal, quali\ied 
him to an exceptional degree for this ex 
ordinary service. 

Well might a modest man hesitate, a» he 
did, before accepting this great res; on- 
sibility, but President McKinley knew the 
kind of man he was sending to work out 
problems of government theretofore 
known in the history of our country. 

And in this work he gave evidence of a 
marked administrative capacity for the 
exhibition of which no previous public 
service had given him adequate oppor- 
tunity. 

Judge Taft’s ambition to become a mem- 
ber of the Supreme Court of the United 
States was well known and he was twice 
offered by President Roosevelt a seat on 
that Bench, but he declined on the sole 
ground that he did not think his work in the 
Philippines was finished. 

In January, 1904, he was given by Presi- 
dent Roosevelt the portfolio of Secretary 
of War, and his executive and administra- 
tive qualities have been frequently called 
into activity, more especially through the 
intimate relation of that office to the admin- 
istration of the Philippines, of Porto Rico, 
and to the construction of the Panama 
Canal. 

Judge Taft’s style in his written opinions 
is forceful and to the point. There is little 
obiter dictum. It was his practice to consult 
first the English cases bearing on the ques- 
tion under consideration, and on this founda- 
tion to build his conclusions fortified by the 
decisions of our own greatest courts. When, 
therefore, he was through with a subject, 
it was pretty well exhausted. 

His decisions carry the convincing quality, 
and his sincerity of purpose was so evident 
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that he was seldom the subject of the hostile 
criticism judges so often incur from the 
unsuccessful lawyer and litigant. 

His amiability, patience and genuineness 
won for him sentiments, not only of respect, 
but of affection, from the litigants and 
lawyers with whom he came in contact, and 
he probably has not an enemy among the 
reputable lawyers who have practiced before 
him. Yet he is capable of vigorous out- 
bursts of righteous wrath, and more than 
once his flashing eye and clenched fist have 
attested his abhorence of the fraud and its 
perpetrators, disclosed by the evidence in 
the case on trial. 

His frame of mind and the nature of the 
forces which impel him are disclosed by the 
character of his work and by his conversa- 
tion. 

When his attention was called to the use 
of his name for the Presidency of Yale 
University, when that office was vacant, he 
said to a friend, ‘I think a man could do 





more in such a place for the cause of right- 
eousness than in any other I know of.” 
And when speaking about the Philippines, 
he said to a company of friends, ‘‘I have some 
hesitation in saying what I am about to say, 
for I know there are some real missionaries 
in this company, and I may mistake the 
emotion, but I sincerely believe I have the 
missionary spirit. I know I want to do 
those people good.”’ 

Judge Taft’s sense of justice is keen and 
his conscience is of the traditional New 
England type. He has the soundness of 
an abundant common sense and the amen- 
ities of a rich fund of humor. These qual- 
ities, united with physical strength, phenom- 
enal capacity for labor, a good memory, 
tenacity of will, and that indefinable some- 
thing called character, have made him equal 
to the great tasks to which he has been 
called and qualify him for any service the 
future may have in store for him. 

CINCINNATI, OHIO, June 1908. 


THE THEORIST 


By Harry RANDOLPH BLYTHE 


To split the hairs down lengthwise 
Was work that he adored; 

So over musty volumes 
He pored and pored and pored. 


But when he sought in court rooms 
To find fame as reward, 

Alas! both judge and jury 
Were bored and bored and bored. 


CAMBRIDGE, Mass., June, 1908. 
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THE CHARLES RIVER BRIDGE CASE 
Part II 


By CHARLES WARREN 


MEANWHILE the earnings of the new Warren | in 60 other petitions, demanding the a’ »j.- 


Bridge had been so large that early in 1832, 
within about two years after its construction, 
the bridge had paid for itself, and therefore 
should under its charter become a free 
bridge. 

As, however, an adverse court decision 
might impose large damages on the corpora- 
tion, it was deemed by the Legislature 
advisable to continue the tolls. 

Accordingly by act of March 24, 1832 
(c 170), the tolls were extended until the last 
day of the first session of the next Legis- 
lature. No decision having been rendered 
by the Supreme Court, the Legislature by 
act of March 28, 1833 (c 219), again extended 
the tolls, and provided that unless the 
Warren Bridge should give a suitable bond, 
the State should itself collect the tolls and 
assume the defence of the suit. The Warren 
Bridge gave its bond, and continued to 
collect the tolls, and to pay to Harvard Col- 
lege the money required by its charter. 

The year 1833 passed without any decision 
from the Supreme Court. Meanwhile the 
same popular feeling was now growing 
against the Warren Bridge as had risen 
against the Charles River Bridge. The pub- 
lic demanded that the bridge should become 
free. 

Nevertheless, Governor John Davis sent 
a special message to the Legislature, February 
12, 1834, stating that he was informed the 
case was to stand over until 1835, and that 
“in order to do justice to all parties this 
will probably render further legislation 


necessary.”” Hence, by act of March 28, 
1834 (c 131), the tolls were for a third time 
continued. The same action was attempted 
in the spring of 1835; but the opposition of 
the town of Charlestown and of petitioners 





ition of tolls, was so strong that the +o 
branches of the Legislature could not a: ree 
on a bill. At the first session of the Le: is- 
lature,’ by act of November 4, 1835 (c 1 5), 
the tolls were continued until March, 1. 36, 
with the following proviso: 

“That the tolls already collected and s ich 
as may hereafter be collected shall be ex lu- 
sively appropriated to the repairs and m in- 
tenance of such bridge, and other purp. ses 
relating thereto, and to the payment oi all 
such sums of money as may be recovered 
by the proprietors of Charles River Bridge 
in any suit in law or equity.’ 

By this act the Warren Bridge Corpora- 
tion lost all pecuniary interest in the tolls. 
A resolve of the Legislature of April 16, 1836, 
having directed the Governor to appoint a 
State agent to take charge of Warren Bricge, 
and the bridge having then become free of 
tolls, a great celebration was held in Charles- 
town to celebrate the event; and the noted 
lawyer and democrat, Robert Rantoul, was 
formally thanked for his “indefatigable 
exertions ”’ in behalf of a free bridge. 

The event, however, was a serious one for 
Harvard College; for when the Warren 


? Lieutenant-Governor, S. T. Armstrong, on Septem- 
ber 2, 1835, sent a special message to the Legislature 


saying: 
“Many well disposed persons expressed doubts as to 
legality of longer demanding tolls, strenuously con- 


tended that Act of 1834, c. 131, had expired, and that 
there was no authority anywhere conferred by virtue of 
which tolls could be lawfully demanded, and that the 
Bridge had become a free public highway. 

. . . Our fellow citizens who are to be so much 
affected by the eventual decision of this protracted con- 
troversy wait with patience and confidence for the 
removal of the burden of which they complain... . 
Will it not be best to consider and decide the question 
early and declare what is intended as our settled policy?” 
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Bridge became free, it discontinued pay- 
ment of all annuities to the College.' 

On April 21, 1836, the College Treasurer 
informed the Corporation that the Charles 
River Bridge also declined to make any 
further payment, and on September 19, 1836 
he reported that “‘the bridge shares are at 
present valueless.’’? 

The Charles River Bridge received from 
1828 to 1836 about one-third of the tolls 
collected on the two bridges. It was kept 
open for about one year after the Warren 
Bridge became free, but was discontinued 
as 2 public highway, May 5, 1837, the Legis- 
lature having refused its petition for com- 
pensation. 

The loss to the College was therefore 
figured as follows: On the two shares pur- 
chased by it in 1814 at $2080-$4160 loss. 
The annuity of $666.66 represented a capital 
of Str111.11 and the loss of interest on the 


? See the following interesting letter from N. I. Bow- 
ditch of this Corporation, to Treasurer T. W. Ward, Nov 
ember 24, 1835, Harv. Coll. Papers, 2nd Series, Vol. vii. 

“ T have conferred with Mr. [William] Prescott upon the 
subject of the rights of the College in the annuity payable 
by Charles River Bridge. He says that it is possible in 
case the College have accepted from Warren Bridge the 
half of said annuity by which by their charter they 
were bound to pay, that act may have operated as an 
extinguishment of one-half of the annuity in favor of 
Charles River Bridge, leaving the College to look solely 
to Warren Bridge for that half — and when that is made 
free, to the Legislature who made it so. It is clear that 
nothing can be done by the College until a failure of 
payment of the annuity occurs. And then Mr. Pres- 
cott thinks that the first step should be a petition or 
memorial to the Legislature reciting the original rights of 
the College and the subsequent arrangements by which 
the same became converted into an annuity — and the 
final act by which the franchise of the corporation 
chargeable with payment of it has become worthless 
and their property destroyed, and praying for relief. 
If this is refused, a suit must be commenced against 
Charles River Bridge, and perhaps in the new aspect 
presented by Warren Bridge being made free, a decis- 
ion of our courts may be obtained which could not be 
while it continued a toll bridge. Mr. Prescott says that 
he is happy to be of any service to the College, and 
makes no charge for his trouble.” 

* See Reports of the Treasurer, April 21, 1836, Harv. 
Coll. Papers, 2nd series, Vol. vii, and September 12, 1836; 
Harv. Coll. Papers, 2nd series, Vol. viii. 





shares for nine years figured $8246.40 —a 
total loss of $23517.71. 

Such was the situation when Daniel 
Webster and Warren Dutton for the Charles 
River Bridge; and Professor Simon Green- 
jeaf and John Davis (then Senator from 
Massachusetts), for the Warren Bridge, 
went to Washington in January, 1837 to 
argue the great case. Owing to the absence 
of Judge James M. Wayne, Greenleaf was 
compelled to wait in Washington for over 
two weeks, the re-argument of the case not 
being heard until January 19, 1837 and end- 
ing January 26. 

The following correspondence between 
Greenleaf and Charles Sumner, who was 
supplying his place as instructor at the 
Harvard Law School, during his absence, is 
full of interest.” ' 

On January 1, 1837, Greenleaf wrote from 
Washington: 

‘‘This is indeed the city of magnificent 
distances, not only in its own arrangements 
but in its distance from good New England, 
and especially from that most desirable 
of all places, the very oculus Novanglia 
and therefore oculus mundi— need I say, 
Dane Hall? What is this mighty mass of 
marble called the Capitol compared with 
that little edifice of brick which honest Mr. 
Dane (may he rest in peace) so eloquently 
remarked to the President was ‘worth the 
money it cost?’ And what is this mighty 
realm of Mephistopheles, this, his very head- 
quarters, in comparison with the circle of 
choice and cultivated spirits, and above all 
the moral atmosphere, of our own Cam- 
bridge? Away with the pitiable race of 
cringing colored menials whose very demean- 
our speaks slavery, and let me once again 








1 See estimate made for President Quincy in Harvard 
Archives — Quincy Papers. In the History of Harvard 
University, Vol. ii, App. liii, Quincy figures the loss at 
$35,401.16. 

2 The letters from Greenleaf of January 11, 1837, 
and January 28, 1837, never before published, are to be 
found in the “Sumner Papers” in the Harvard College 
Library. The letter from Sumner is to be found in 
“Memoirs of the Life of Charles Sumner” by Edward 
L. Pierce Vol. II. The letters from Story unless other- 
wise stated are to be found in his “‘ Life and Letters,’? 
by W. W. Story. 
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be served by Jonathan at the top of his 
stature for twelve dollars a month, and Betty 
in pink ribbons Sundays, ‘oMly till spring,’ 
when she is to be married perchance, or go to 
Lowell. 

You perceive that I am ready to return 
home so. far as the disposition is concerned, 
but when that blessed day will dawn is 
deplorably uncertain. Judge Wayne is not 
arrived. He usually comes to New York 
in a packet. . . The Court has as yet done 
nothing but meet and adjourn, in the hope 
that by tomorrow he may be here, when our 
cause will be taken up, it being the first for 
argument. As soon as the argument is 
closed I shall start for home on the wings of 
steam. 

I am with you daily in imagination and 
trust that you are by this time fairly at work. 
Give my affectionate regards to the members 
of the school, one and all, for they are capital 
fellows and I love them as my own brothers.”’ 


On January 24, 1837, Greenleaf wrote: 


‘For a week I have had scarcely a thought 
that was not upon Warren Bridge. “The 
argument was begun Thursday by Mr. 
Dutton, who concluded Saturday morning. 
I spoke about two hours on Saturday and 
nearly three on Monday, and yet merely 
went straight over my brief, answering, 
by the way, a few objections on the other 
side. Mr. Davis followed me yesterday and 
concluded in three hours to-day, in a most 
cogent, close, clear and convincing argument. 
Peters the Supreme Court Reporter says the 
.cause was not nearly as well argued before as 
now; and in proof of it says that his own 
opinion is changed by it and that he now 
goes for the Def’ts! Mr. Webster spoke 
about an hour this afternoon on general and 
miscellaneous topics in the cause, and will 
probably occupy all day to-morrow, as he 
said he should consume considerable time. 
He told us he should ‘tear our arguments 
to pieces,’ and abuse me. The former will 
puzzle him; the latter I doubt not he will 
do, as he was observed to be very uneasy 
and moody during the whole defense. 
Both Mr. Davis and I avoided everything 
‘peoplish’ in our remarks, confining our- 
selves closely to legal views alone. But we 


expect a great effort from Mr. W. tomorrow. 

It causes me much uneasiness to be absent 
from the Law School so long; but I was 
delighted to learn from your letter to the 
Judge that things go on so well 


They are 





capital fellows, and possess a large share of 
my affections. 

Present to them my hearty love and good 
will, and tell them I hope to see them all 
next week. ... Had Judge Wayne been 
here at the opening of the Court, I should 
have been on my return as early within a 
day as I anticipated before I left home. 
But it is now well understood that he and 
Cuthbert staid at home to work at the elec- 
tion of a member of Congress. 

It has given me a fortnight’s residence in 
Washington and the opportunity to see a 
little of this great world. Most of the great 
men, as usually happens on a near view, 
appear smaller than before, and some \,ho 
were scarcely seen in the distance, apj car 
greater. The newspapers, as you know by 
similar experience, give us a very imperiect 
and often erroneous view of things here. 
My present judgment is that political liic is 
not to be coveted; that at the present day 
and in this country, whatever it may have 
been in the proud days of the old school, the 
corruptions of public places are great and 
that it requires no small degree of virtue to 
withstand them. 

I think that many a man used to the 
world comes here in his complete simplicity 
and is mortally polluted in a single session — 
thought here are any others who iay 
remain for years unscathed. After all, sive 
me New England and her sons. There is, 
to be sure, excellent pluck in the south — 
men of worth and of valor too —but I 
cannot sigh with the poet for ‘‘a beaker full 
of the warm south,” nor, on the other hand 
should I prefer our land, for the same 
reason given by him who “longed to see 
white women and yellow butter” once 
more. . . . Heaven bless you.” 


Sumner wrote on January 25, 1837: 


“Many thanks for your cordial letter of 
the 11th from Washington; . . . Pray stay 
as long as your affection requires, with 
your daughter, and banish all thought of the 
law school. All are cheerful, respectful and 
contented, and seem to receive the law with 
perfect faith from their pro tem professor. 
A murmur, slight as that of a distant brook, 
has reached me from a counsel against 
whom I decided in a moot-court case, with 
an expression of an intention to appeal 
to Caesar on his return. The parties were, 
however, entirely respectful, and none have 
given me any reason to be uneasy. Starkie 
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I hear three days in the week, while Kent 
I encounter every day. This week I have 
held two courts, and decided the questions 
of our partnership and statute of limitations; 
and also that of the Hindu witness. 

The students inquire of me daily when 
you will be back, and enter earnestly into 
forensic contest. I have explained again 
and again the nature of the question you 
have argued, and endeavoured to enforce 
and illustrate your views; in short, to make 
the school ‘‘Warren-Bridge men.”’ I have 
been with you in your labors, and have hung 
with anxious confidence upon the accents 
of your lips. I have hoped that some of 
your points might reach our dear judge’s 
prejudices and bear them away. If such 
be the case I shall have great joy with 
you. To convince him would be a greater 
triumph than to storm a citadel...” 


Two days after the close of the argument 
Judge Story wrote to his son W. W. Story, 
January 28, 1837: 

“T am glad to learn the localities and 
gossip and news of Cambridge. To me these 
have more interest than many topics of 
great stirring moment to the public, and 
especially to public men, for I have long 
seen and known that it is scarce worth while 
to be worried about public affairs, since 
they are rarely such as are controllable by 
any appeals to wisdom or experience or 
patriotism, and mainly go just as the head- 
long, headstrong zeal and discipline of party 
directs. 

““We have been for a week engaged in 
hearing the Charles River Bridge cause. It 
was a glorious argument on all sides, strong 
and powerful and apt. Mr. Greenleaf 
spoke with great ability and honored Dane 
College — Mr. Webster pronounced one of his 
greatest speeches. Mr. Dutton was full of 
learning and acute remarks, and so was 
Governor Davis — ‘Greek met Greek.’”’ 


Of the arguments of counsel, Judge Story 
said afterwards, in his dissenting opinion: 


“The arguments at the former term were 
conducted with great learning, research and 
ability, and have been renewed at the present 
term with equal learning, research and 
ability. But the grounds have been in some 
respects varied and new grounds.”’ 





* See unpublished letter in “Story Papers” — Massa- 
chusetts Historical Society Library. 





Of Professor Greenleaf’s argument, his 
colleague, John Davis said, in opening his 
own argument: 


“Tf others had not exhausted the subject 
my worthy and learned associate has brought 
such untiring industry into the case that 
nothing remains to me but a method of my 
own, less perfect than his, and a mere re- 
vision of the subject under that arrange- 
ment.” 


Story wrote regarding the argument to 
Sumner January 25, 1837. 


“T thank you truly and heartily for your 
kind letter. It was like a warm spring 
breeze, after a cold, wintry, northern blast 
which had frozen up all one’s feelings and 
sensations. It was not the less comforting, 
that it was dated from Dane College, and 
told of all that was thought and done there, 
and of the law, and the learned in the law, 
sojourning there in literary ease, and not 
disquieted with the turmoils of Washington. 

“The Charles River Bridge case has been 
under argument ever since last Wednesday, 
and is just concluded. Every argument was 
very good, above and beyond expectation, 
and that is truly no slight praise, considering 
all circumstances. Our friend Greenleaf’s 
argument was excellent, — full of ability, 
point, learning, condensed thought, and 
strong illustration, — delivered with great 
presence of mind, modestly, calmly, and 
resolutely. It was every way worthy of 
him and the cause. It has given him a high 
character with the Bench and with the Bar, 
and placed him in public opinion exactly 
where you and I could wish him to be, among 
the most honored of the profession. He 
has given Dane College new éclat, sounding 
and resounding fame; I speak this unhesi- 
tatingly. But at the same time I do not 
say that he will win the cause. That is 
uncertain yet, and will not probably be 
decided under weeks to come. I say so the 
more resolutely because on some points he 
did not convince me; but I felt the force of 
his argument. Governor Davis made a 
sound argument, exhibiting a great deal of 
acuteness and power of thinking. Dutton’s 
argument was strong, clear, pointed, and 
replete with learning. Webster’s closing 
reply was in his best manner, but with a 
little too much of fierté here and there. He 
had manifestly studied it with great care 
and sobriety of spirit. On the whole it 
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was a glorious exhibition for old Massachu- 
setts; four of her leading men brought out 
in the same cause, and none of them inferior 
to those who are accustomed to the lead 
here. The audience was very large, especi- 
ally as the cause advanced ; — a large circle 
of ladies, of the highest fashion, and taste, 
and intelligence, numerous lawyers, and 
gentlemen of both houses of Congress, and 
towards the close, the foreign ministers, or 
at least some two or three of them. 

“The Judges go on quite harmoniously. 
The new Chief Justice conducts himself 
with great urbanity and propriety. Judge 
Barbour is a very conscientious and pains- 
taking Judge, and I think will improve as he 
goes on. . . . Greenleaf departs tomorrow 
morning, but he leaves a high repute behind. 
I feel a sort of homesickness in parting with 
him, though I have seen less of him here 
than I should at home.” 


Later, Story wrote to Professor Greenleaf, 
on February 11, 1837, just before the 
announcement of the decision of the case: 

“‘T have the pleasure of your letter from 
Dane College, and I rejoice at it because you 
are safe and sound at home and in ‘good 
fame’ abroad. . . The Court will adjourn 
on Tuesday or Wednesday next. I shall 
then go on the speed of high pressure to 
Cambridge, tne first and last in all my 
thoughts. Tomorrow (Monday) the opinion 
of the Court will be delivered on the Bridge 
Case. You have triumphed.” 


On February 14, Story wrote to his wife; 


“Mr. Greenleaf has gained the cause, and 
I am sorry for it ...A case of grosser 
injustice or more oppressive legislation never 
existed. I feel humiliated, as I think every 
one is here, by the act which has now been 
confirmed.” 


The decision of the court, as is well known, 
was that public grants are to be construed 
strictly, and that in the absence of express 
words in a charter giving exclusive privileges, 
no such grant can be inferred. While the 
legal grounds of the opinion were strong, 
it is strikingly clear that the Court was 
powerfully influenced in its decision by the 
economic conditions of the times and 


especially by the effect which it was sup- 
posed a contrary decision would have upon 





the development of the young railroads of 
the country. 

On this latter point Dutton for the plai:.- 
tiff argued : 


“But the principles to be established i» 
the judgment of the court, in this case, v')] 
decide the title to more than ten millio.s 
of dollars in the State of peace geri s 
alone. If that judgment shall decide tha 
the legislature of Massachusetts has the 
constitutional power to pass the act in 
question, what and where is the security ‘or 
other corporate property? More than fcur 
millions of dollars have been invested in three 
railroads leading from Boston, under chart -rs 
granted by the Legislature. The title to 
these franchises is no other, and no better 
than that of the plaintiffs. The same means 
may be employed to accomplish the same 
ends, and who can say that the same results 
will not follow? Popular prejudice may be 
again appealed to; and popular passions 
excited by passionate declamations against 
tribute money, exclusive privileges, and 
odious monopolies; and these, under skilful 
management, may be combined, and brought 
to bear upon all chartered rights, with a 
resistless and crushing power. Are we to 
be told that these dangers are imaginary? 
That all these interests may be safely con- 
fided to the equity and justice of the Legis- 
lature? That a just and paternal regard for 
the rights of property and the obligations 
of good faith, will always afford a reasonable 
protection against oppression or injustice? 
I answer all such fine sentiments by holding 
up the charter of Charles River Bridge, once 
worth half a million of dollars, and now not 
worth the parchment it is written upon.” 


To this Davis for the defendant replied: 


“The counsel are mistaken when they say 
that a decision in favor of the defendants 
will be fatal to future enterprises. This 
case has stood decided in their court for 
several years, and the history of Massa- 
chusetts can exhibit no period that will 
compare with it in investments for internal 
improvements; confidence in the integrity 
and good faith of the state never stood 
higher, nor did capitalists ever go forward 
with greater resolution and courage.”’ 


Chief Justice Taney in his opinion dealt 
at length and very powerfully with this 
argument : — [11 Peters 551-552]. 
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“Indeed, the practice and usage of almost 
every State in the Union old enough to have 
commenced the work of internal improve- 
ment, is opposed to the doctrine contended 
for on the part of the plaintiffs in error. 
Turnpike roads have been made in succession 
on the same line of travel; the latter ones 
interfering materially with the profits of 
the first. These corporations have, in some 
instances, been utterly ruined by the intro- 
duction of newer and better modes of trans- 
portation and traveling. In some cases 
railroads have rendered the turnpike roads 
on the same line of travel so entirely useless 
that the franchise of the turnpike corpora- 
tion is not worth preserving. Yet in none 
of these cases have the corporations supposed 
that their privileges were invaded, or any 
contract violated on the part of the State. 
Amid the multitude of cases which have 
occurred, and have been daily occurring 
for the last forty or fifty years, this is 
the first instance in which such an im- 
plied contract has been contended for, and 
this court called upon to infer it from an 
ordinary act of incorporation, containing 
nothing more than the usual stipulations 
and provisions to be found in every such 
law. ... We cannot deal thus with the 
rights reserved to the States; and by legal 
intendments and mere technical reason- 
ing, take away from them any portion of 
that power over their own internal police 
and improvements which is so necessary 
to their well being and prosperity... . 
Let it once be understood that such 
charters carry with them these implied 
contracts, and give this unknown and un- 
defined property in a line of traveling, and 
you will soon find the old turnpike cor- 
porations awakening from their sleep, and 
calling upon this court to put down the 
improvements which have taken their place. 
The millions of property which have been 
invested in railroads and canals, upon 
lines of travel which had been before occu- 
pied by turnpike corporations, will be put 
in jeopardy. We shall be thrown back to 
the improvements of the last century, and 
obliged to stand still, until the claims of 
the old turnpike corporations shall be 
satisfied, and they shall consent to permit 
these States to avail themselves of the lights 
of modern science, and to partake of the 
benefit of those improvements which are 
now adding to the wealth and prosperity 
and the convenience and comfort of every 
other part of the civilized world. Nor is 





this all. This court will find itself com- 
pelled to fix, by some arbitrary rule, the 
width of this new kind of property in a 
line of travel; for if such a right of prop- 
erty exists, we have no lights to guide us 
in marking out its extent, unless, indeed, 
we resort to the old feudal grants, and to 
the exclusive rights of ferries, by prescrip- 
tion, between towns; and are prepared to 
decide that when a tunrpike road from one 
town to another had been made, no railroad 
or canal, between these two points, could 
afterwards be established. This court is 
not prepared to sanction principles which 
must lead to such results. . . .” 


Judge Story and Judge Thompson dis- 
sented from this decision, Story’s opinion 
being undoubtedly one of the ablest works 
of his life. In it he said: 


““I have examined the case with the most 
anxious care and deliberation and with all the 
lights which the researches of the years inter- 
vening between the first and last argument 
have enabled me to obtain, and I am free 
to confess that the opinion which I originally 
formed after the first argument is that which 
now has my most firm and unhesitating con- 
viction. The argument at the present term, 
so far from shaking my confidence in it, 
has, every step, served to confirm it... . 
In now delivering the results of that opinon 
I shall be compelled to notice the principal 
arguments urged the other way. My great 
respect for the counsel who have pressed 
them and the importance of the cause will, I 
trust, be thought a sufficient apology for 
the course which I have, with great reluc- 
tance thought it necessary to pursue.” 


The interest taken at the Harvard Law 
School in the case is well shown in a letter 
from Sumner to Story March 25, 1837, 
after the decision had been announced: 


“T have read most deliberately all the 
opinions of the judges in the Warren Bridge 
case. I have studied them and pondered 
them, and feel unable to restrain the ex- 
pression of my highest admiration for the 
learning the argument, the ardour and the 
style in which you have put your views. 
lr I had not been magnetized by many 
conversations with Mr. Greenleaf and Mr. 
Fletcher, and by the deep interest which I was 
induced, from my friendly intercourse with 
them, to take in favor of the Warren Bridge, 
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I should feel irresistibly carried away by the 
rushing current of your opinion. Reading 
it with a mind already pre-engaged to the 
other side, I feel my faith shaken, never- 
theless, and cannot but say, ‘ Thou almost 
persuadest me.’ ...As I read Taney’s 
before I read yours, I felt agreeably sur- 
prised by the clearness and distinction with 
which he had expressed himself and the 
analysis by which he appeared to have been 
able to avoid the consideration of many of 
the topics introduced into the argument. 
But on reverting to his opinion again after 
a thorough study of yours, it seemed meagre 
indeed. Your richness of learning and 
argument was wanting. I thought of Wilke’s 
exclamation on hearing the opinion of 
Lord Mansfield and his associates in his 
famous case — that listening to the latter 
after the former was taking hog wash after 
champagne. Your opinion is a wonderful 
monument of juridical learning and science. 
Indeed, I do not know where to turn for its 
match in all the books 

will suffice for me to say that you have made 
a skeptic, even if you have not gained a 
convert. 

Nobody in our country, or in the world, 
could have written your opinion but yourself. 
... Aut Morus, Aut Diabolus. It will 
stand in our books as an overtopping land- 
mark of professional learning and science.” 


Ex-Chancellor James Kent wrote to Story 
April 18, 1837: 


“The Bridge case I read as soon as I re- 
ceived it, to the end of the opinion of the 
Chief Justice, and I then dropped the pam- 
phlet in disgust and read no more. I have 
just now finished your masterly and exhaust- 
ing argument.” 


Later he wrote to Story, June 23, 1837: 


“I have re-perused the Charles River 
Bridge case, and with increased disgust. It 
abandons, or overthrows, a great principle 
of constitutional morality, and I think goes 
to destroy the security and value of legisla- 
tive franchises. It injures the moral sense 
of the community, and destroys the sanctity 
of contracts. If the Legislature can quibble 
away, or whittle away its contracts with 
impunity, the people will be sure to follow. 
Quidquid delirant reges plectuntur Achivi. 
I abhor the doctrine that the legislature is 
not bound by every thing that is necessarily 
implied in a contract, in order to give it 





effect and value, and by nothing that is 
not expressed im hec verba, that one rule of 
interpretation is to be applied to their 
engagements, and another rule to the con- 
tracts of individuals. ... But I had the 
consolation, in reading the case, to know 
that you have vindicated the principles 
and authority of the old settled law, with 
your accustomed learning, vigor,and warmth, 
and force.” 


Story’s dissenting opinion “was also ap- 
proved by such eminent Massachusetts 
lawyers as Webster, William Prescott and 
Jeremiah Mason. Webster wrote, shortly 
after the decision: 


“I lost the first five minutes of your 
opinion, but I heard enough to satisfy me 
that the opposite opinion had not a foot, 
nor an inch, of ground to stand on. 

“T say, in all candor, that it is the ablest, 
and best written opinion, I ever heard you 
deliver. It is close, searching, and scruti- 
nizing; and at the same time full of strong 
and rather popular illustrations. 

“The intelligent part of the profession 
will all be with you. There is no doubt of 
that; but then the decision of the Court will 
have completely overturned, in my judgment, 
one great provision of the Constitution.” 


Later, Webster said in an argument in 
behalf of the Lowell & Boston Railroad 
Company made in January, 1845, before a 
committee of the Massachusetts Legislature 


‘*When I look back now after a long lapse of 
years and read the judgments of those judges 
—I must say that I see, or think I see, all 
the difference between a manly, honest, and 
just maintenance of the right, and an ingen- 
ious, elaborate, and sometimes half shame- 
faced apology for what is wrong. Now I 
am willing to stake what belongs to me as a 
lawyer, and I have nothing else, and to place 
on record my decision that that decision 
cannot stand; that it does not now enjoy 
the general confidence of the profession; 
that there is not a head, with common sense 
in it, whether learned or unlearned, that 
does not think, not a breast that does not 
feel, that, in this case, the right has quailed 
before the concurrence of unfortunate cir- 
cumstances.”’ 


The last reference to this case, made by 
Judge Story in his correspondence, was in a 
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letter to Mr. Justice McLean, May 10, 1837, 
in which his general despondency over the 
change in the attitude of the court is clearly 
set forth: 


“The opinion delivered by the Chief 
Justice has not been deemed satisfactory; 
and, indeed, I think I may say that a great 
majority of our ablest lawyers are against 
the decision of the Court; and those who 
think otherwise are not content with the 
views taken by the Chief Justice. 

“There will not, I fear, ever in our day, 
be any case in which a law of a State or of 
Congress will be declared unconstitutional; 
for the old constitutional doctrines are fast 
fading away, and a change has come over 
the public mind, from which I augur little 
good. Indeed, on my return home, I came 
to the conclusion to resign.” 


As a summary of the whole case, perhaps 
the following statement by George W. Biddle 
is among the best of the many favorable 
comments upon it:? 


“Story’s dissenting opinion in the bridge 
case is a wonderful combination of great 
learning, and, if the phrase may be per- 
mitted, of judicial oratory, in defense of a 
cause in which he thought the principles of 
morality and public integrity were involved 
and about to be successfully overthrown 
in the person of a valuable corporation which 
had been a pioneer in the cause of internal 
improvements. It was lighted up with the 
fires, not yet cooled, of the rulings in the 
Dartmouth College case, and was something 
like a protest against an assault supposed to 
be about to be committed upon the doc- 
trine solemnly announced by that important 
decision. 

In truth, the principle of the Dartmouth 
College case perhaps correct enough, when 
limited as it was, applied to a private 
grant, had been pushed by its advocates to 
an extreme that would have left our State 
governments in possession of little more than 
the shell of legislative power. If the liberal- 
ity of construction contended for had been 
permitted, all its essential attributes would 
have been parcelled out without possibility 
of reclamation, through recklessness or 


* “Constitutional Developments in the United States 
as Influenced by Chief Justice Taney,” by George W. 
Biddle. 





something worse, among the greedy appli- 
cants for monopolistic privileges. 

... Unless the luxuriant. growth, the 
result of the decision in 4 Wheaton, had been 
lopped and cut away by the somewhat trench- 
ant reasoning of the Chief Justice, the whole 
field of legislation would have been choked 
and rendered useless in time to come for the 
production of any laws that would have met 
the needs of the increasing and highly 
developed energies of a steadily advancing 
community.” 


Whether the above tribute to the decision 
of the case has been justified may well be 
doubted. 

In view of the expansion of railroads, the 
unnecessary paralleling of lines and the 
recklessness of legislatures in granting char- 
ters, in subsequent years, a very strong 
argument could be made that the prosperity 
of the country would have been better 
promoted had the court followed Judge 
Story’s decision on the law and the argu- 
ments urged by Mr. Dutton and Mr. Webster. 

The subsequent course of State statute 
law in the United States would seem to show 
that the legislatures needed no judicial 
encouragement from the bench towards a 
relaxation of the policy of maintaining 
complete faith as to past grants. 


The sequel to this case may be briefly 
summed up. 

At the session of the Massachusetts Legis- 
lature of 1837, the Charles River Bridge 
applied for compensation but without suc- 
cess, although by resolve of April 20, 1837, 
a joint committee was appointed: ‘‘ to con- 
sider and report: 1. What is the value 
of Charles River Bridge? 2. What would 
have been the value of the franchise of the 
Corporation if the Warren Bridge charter 
had not been granted? What would 
have been its value if the Warren Bridge 
had remained a toll bridge and what is its 
value as it is now situated? 3. To inquire 
whether any arrangement can be made with 
any cities, towns or counties, for contributing 
to support said bridge as a free public 
avenue.” 
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In 1838, notwithstanding Governor 
Edward Everett, in his message of January 
9, recommended “a final adjustment on 
liberal and equitable principles,” nothing 
was done for the Charles River Bridge. In 
1839, in his message of June 10, Governor 
Everett said, ‘‘Public convenience and 
private seem to call loudly for some definite 
arrangement as to the Warren Bridge,’ but 
again nothing was done. In 1840, Marcus 
Morton was elected Governor as a Democrat, 
by one vote over Edward Everett. As, 
however, he had been the judge who had 
prevented a decision in favor of the Charles 
River Bridge in the Massachusetts Supreme 
Court, and as he was strongly opposed to all 
corporations, it was not to be expected that 
the Legislature would do anything for the 
bridge. 

In 1841, however, when John Davis, a 
Whig, was elected Governor, the long drawn 
controversy which had now lasted for eigh- 
teen years, was finally settled so far as the 
Bridge was concerned by the passage of 
an act, March 17, 1841 (c 88) providing for 
the payment of the meagre sum of $25,000 for 
a surrender of all the rights and title to the 
Charles River Bridge and of its charter. 
The long fight, however, came to a most 
impotent and unsatisfactory conclusion as 
regarded the general public; for notwith- 
standing the determined struggles of the 
public for a free bridge, the statute provided 
that while Charles River Bridge should be 
opened again for travel (it having been 
closed for nearly four years), yet toll should 
be collected, and at the same time it provided 
that the Warren Bridge should again 
become a toll bridge. 





Thus at a cost of only $25,000, plus the 
amount spent by the State in maintaining 
the Warren Bridge for the last five years, 
the State came into possession of two fine 
bridges, and the public was still obliged to 
pay toll. 

No action was taken in 1841, however, 2s 
to compensation to Harvard College for iis 
losses. But in 1847 the College received 
recognition; for by Resolve of April 26, 1847, 
(c 98) justice was at last done to it; and t!e 
Charles River Bridge Chapter on the legi:- 
lative records was closed, as described ly 
the Treasurer of Harvard College in his 
annual report for 1846-7 as follows: 


“Another sum has been received during 
the past year, which is gratifying, not <o 
much for its amount, as for the sense of 
justice which dictated its payment. Ti 
legislature of the Commonwealth last wint«r 
voted that the sum of $3,333 30 should be 
paid to Harvard College in compensation fur 
the loss of the annuity from Charles River 
Bridge during the five years the bridge has 
been in the possession of the Commonwealti:; 
and the original annuity has been also 
voted for what would have been the remain- 
der of the term of that corporation, had it 
continued to exist. This is a partial revival 
of one of the first legislative grants to tlie 
College, one which bears date more than two 
centuries ago (1640); and although it by 
no means compensates the loss of the 
College, yet it is agreeable to see the dis- 
position manifested by the State, once more 
to do something for education at Cambridge 
after the lapse of so long an interval! in her 
patronage; and it encourages the hope that 
her liberality may provide for some of those 
wants which are heavily felt there, and which 
by limiting the education of her sons, limit 
also her own prosperity. . . .” 


Boston, Mass., May, 1908. 


Copyright, by Charles Warren, 1908. 
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THE EARLY VIRGINIA BAR 


By WILLIAM RoMAINE TYREE 


N speaking of the early days of the Bench 
and Bar of Virginia, one’s curiosity is 
naturally aroused as to the life, both pro- 
fessional and domestic, of these early barris- 
ters — we wish to know what were the habits 
of the times among our prototypes of the 
past. And from all we hear and read of 
this life, the difference seems vast in com- 
parison to our own material age, in which it 
ha; grown from a profession into an ordinary 
bu.iness calling, requiring much legal acumen 
and great business ability. 

Let one enter now the offices of a promi- 
nent firm of attorneys in our cities —large 
or small cities ——and what a contrast is 
presented as we recall what has indelibly 
been fixed in our minds and _ greatly 
heightened by our own imagination, of a 
lawyer’s office one hundred or more years 
ago. Time which has revolutionized our 
business methods has laid strong hands 
upon the law itself, or, at least, its practice 
and its every-day methods. 

Rarely do we find to-day one of our sect 
reaching his conclusion from a thorough 
study and mastery of the great principles 
of the law from arduous perusals of Coke, 
Blackstone, Littleton’s Tenures and other 
great masterpieces of the profession, thus 
keeping ever before him the celebrated 
phrase of Coke’s, ‘‘The reason of the law is 
the life of the law, but we find our latter-day 
practitioner reaching for his digests, where 
he may consult, through its aid, a decision 
in point upon the subject — here lies one 
of the greatest differences between past and 
present; our ancestors were compelled to 
more individual and independent actions 
of thought; we, to-day, have had it all 
thrashed out for us, and it continues to be 
handed to us without any effort on our part 
but to pay our book bills. We may well 
ask ourselves, have we benefited greatly by 
this change? In some ways, greatly, yet, 





at the cost of taking from our profession 
that incentive for pure, unalloyed thought, 
which our predecessors used with such 
powerful effect in their arguments. 

And now let us take a cursory glance at 
the early legal life and customs of Virginia. 
However, of the first days of the infant there 
is little, or no authentic information, except 
that for many years the profession went 
through the fiery furnace, inasmuch as there 
was great opposition brought to bear upon 
it by the aristocracy of the colony. 

We cannot say what practise our old 
historical acquaintance, Nathaniel Bacon, 
may have enjoyed, or as to its class. We 
do know, though, that he was an able mem- 
ber of the guild; if not by quiet acquiescence 
in the policy of the colonial government, by 
the strife which he afterwards engendered. 
Our imagination — from this domestic age 
— may likewise conjure up the thought of 
vast retainers paid him by London Trading 
companies for the use of his shrewd and able 
mind and which, also, must have been 
employed at odd moments upon real estate 
speculations, all of which were forfeited by 
reason of his irascible disposition; so he 
seems to be better known to us as a turbulent 
character than a guardian of justice. 

His life seems not to have been of that 
placid indifference to the outside world 
which marks the period of our successful 
lawyer; but was lived like those of the 
adventurers around him, in the smash- 
buckling escapades of the period — his 
office must have been at Jamestown, but 
his practice was, no doubt, diffuse. 

Our next step, in the progress of the legal 
profession, is toward the days of our first 
barristers, Edward Barradall and Sir John 
Randolph — this era, in reality, marks the 
beginning of the history of the legal pro- 
fession in Virginia and the report of cases in 
which they were counsel; for, while from the 
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earliest days of the colony there were 
attorneys, any true sketch of their personal 
traits, character or causes in which they 
appeared are, for the most part, lost if, in 
fact, they were ever printed. 

It is believed, however, that no license 
upon examination was required for the 
practice of the law, until May, 1732 (6 
Geo. II); before that time, the profession was, 
to some extent, recruited from the aris- 
tocracy of the colony, who were educated 
in the law at the Temple, either emigrating 
as lawyers or being sent to England for the 
purpose of a classic and legal education. 
However, these gentlemen, so eminently 
prepared for the arduous labors of the pro- 
fession, were greatly in the minority, for it 
is an historical fact that our ancestors 
cherished bitter prejudices against the pro- 
fessional lawyer, a dislike which seemed at 
the time also to prevail in England, and was 
brought about, no doubt, either by jealousy 
at their rise to fame, especially in England, 
by distrust, or by considering them in the 
light of mercenary traders upon the mis- 
fortunes of others—this condition pre- 
vailing in Virginia, as a few quotations from 
early statutes will disclose. 

The earliest manifestation of this, occur- 
red the year 1642, when an act was 
passed, ‘‘ For the better regulating attorneys, 
and the great fees exacted by them,”’ by which 
it was declared that it should be, — ‘‘ Not 
lawful to plead for another without license 
from the court where he pleadeth, and can 
have license only in the quarter-court,”’ 
(held by the governor and council at the 
seat of government at Williamsburg), ‘‘and 
one county-court.’”’ The same act also 
prescribing what fees should be taken; for 
the county-court (where the great bulk of 
the business was transacted), twenty pounds 
of tobacco, and in the quarter-court (the 
supreme court of the colony), fifty pounds. 
The act concludes, ““No attorney shall 
refuse to be entertayned provided he be not 
entertayned by the opposite party,”’ upon 
pain of heavy fines. (1 Hen. Stats. 275). 





In November, 1645, we find the followin: 
statute: 

“Whereas, many troublesome suits are 
multiplied by the unskillfulness and covet- 
ousness of attorneys, who have more inten - 
ed their own profit, and their inordinate 
lucre, than the good of their clients; Be i:, 
therefore, enacted, that all mercenary att 
neys be wholly expelled from such office.’ 
(1 Hen. Stats. 302.) 

In the year 1647, we read the following: 

“It is thought fitt that unto the act f r- 
bidding mercenary attorneys, it bee adccd 
that they shall not take any recompen-e, 
either directly or indirectly. And that it 
be further enacted, that in case the courts 
shall perceive that in any case, eitler 
plaintiff or defendant, by his weakness, 
shall be likely to lose his cause, that tl 
themselves may either open the cause in 
such case of weakness, or shall appoint soine 
fitt man out of the people to plead the cause, 
and allow him satisfaction requisite, and 
not to allow any other attorneys in private 
causes betwixt man and man in the country.” 
(1 Hen. Stats. 349.) 

Thus the profession seems, with varying 
success, to have struggled until March, 1658, 
when some proposition was brought for- 
ward by the house of burgesses (the popu- 
lar branch of the colonial legislature) which, 
in its short-sighted wisdom — in the mean- 
while it having been referred to the Gover- 
nor, Sir William Claiborne — proposed, 
whether or not there should be a total 
ejection of lawyers. The subject of such 
drastic legislation being submitted to the 
Burgessees by the Governor and Council for 
investigation whether there was anything in 
Magna Charta to prohibit it, and having 
been answered in the negative, a vote for 
a total ejection was carried — the following 
statute being enacted in March, 1658. (9 
Commonwealth). 

‘““Whereas, there doth much charge and 
trouble arise by the admittance of attorneys 
and lawyers, through pleading of causes, 
thereby to maintaine suites in lawe to the 
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great prejudice and charge of the inhabi- 
tants of this collony; for prevention thereof, 
be it enacted by the authoritee of this 
present grand assembly, that noe person or 
persons whatsoever, within this collony either 
lawyers or any other, shall pleade in any 
court of judicature within this collony, or 
give councill in any cause, or controvercie 
whatsoever, for any kind of reward or profitt 
whatsoever, either directly or indirectly, 
upon the penalty of ffive thousand pounds 
of tobacco upon every breach thereof. 
And because the breakers thereof, through 
their subtillity, cannot easily be discerned, 
Bee it, therefore, enacted, that every one 
pleading as an attorney to any other person 
or persons, if either plt. or defendant desire 
it, shall make oath that he neither directly 
nor indirectly is a breaker of the act afore- 
said.”” (1 Hen. Stats. 495-482.) 

Even after such a seeming death blow to 
the profession, the fraternity, with the 
perseverance which they have ever shown, 
struggled on in this crippled condition with 
the hope of ultimately convincing the public 
of their error and the usefulness of the craft 
in affairs politic. This they finally accom- 
plished at an early age, for there was, in a 
few years, a repeal of the statute, leaving 
the bar ever afterwards free of such perse- 
cution. 

During these early days there was little 
to distinguish our brothers-in-arms from the 
prosperous planters or merchants of the 
period ; that is, before the war with England, 
inasmuch as we were a dependent colony, we 
looked to the mother-country for support in 
things military as well as civil. Mercantile 
transactions were in their infancy; there 
were few courts and those were held, for the 
most part, at the capital. But although the 
trials of those great causes, which have 
formed precedents in our law, and the record 
of forensic eloquence had not yet made their 
appearances, the profession was gradually 
becoming moulded into concrete form; and, 
in the early eighteenth century, such names 
as Sir John Randolph and Edward Barradall 


I 





—pbarristers educated and equipped in 
England at her courts at Westminster — 
begin to throw a glimmer of light upon this 
hitherto prosaic period of legal attainments. 
One can readily see with such men ot influ- 
ence, wealth and education entering the 
legal life of the colony, that it was a step 
towards the placing the profession of law 
upon the eminence which it has since enjoyed. 

These two great barristers of early days — 
for they were the prototypes of what was 
best in their calling — practiced, for the 
most part, at the bar of the general court, 
the highest tribunal of the colony in those 
days; and history records that Mr. Randolph 
was in the habit of lecturing upon the law 
to the young men of the day who were in 
attendance at the College ot William and 
Mary, in which place his remains lie at the 
present time in a vault beneath the chancel 
ot the chapel. 

These two, being of aristocratic parentage, 
were educated far above the middle class, 
and laid the foundation for {that subse- 
quent period which may well boast of 
the greatest galaxy of legal minds ever 
associated in any of the original thirteen 
colonies, either before or since; for now 
sprang into prominence the great Wythe, 
Pendleton, the Randolphs, Peyton and John, 
sons of Sir John, Mason and others. 

The change to a more democratic atmos- 
phere from that of the old knights was 
beginning to be felt; the colony had com- 
menced to extend its civilization toward the 
great blue range on the west; trade of every 
description was on the increase; courts were 
more often held; fees were becoming estab- 
lished upon a currency basis; and more 
young men were coming to the bar. In this 
manner the Guild was being formed; and 
so popular had it become to be a member 
thereof, that the greatest ambition of the 
young Virginian of the day was to be a 
disciple of a creed so honorably established. 

The outlying counties from the capital 
at Williamsburg being sparsely populated, 
it is at Williamsburg we find the principal 
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markets of trade, the courts and the legal 
profession, likewise the schools for the young 
men of the day; and hither they came to 
enter upon their studies of the classics and 
the law — hearing lectures from some one 
or two of the prominent barristers of the 
general court, and, if fortunate, becoming 
an apprentice to one of these distinguished 
gentlemen, where our embryo attorney not 
only laid the foundation of future triumphs 
at the bar by a careful perusal of “‘Coke 
upon Littleton’ and the mysteries of the 
pleading of the times, but was taught the 
art of being a gentleman by reading after 
the authors of the Old World, learning the 
steps of the stately minuet, fox-hunting, the 
discussion of political affairs, the writing of 
political pamphlets, and keeping in vogue 
with the fashions of London and Paris. 

In spite of this frivolity, however, our 
young attorney lived in a time which gave 
much and demanded much. For, should 
he be ambitious —and this was generally 
the case with the example before him of 
those honored by reason of their calling — 
there were many days and nights of pains- 
taking preparation before he could hope to 
appear at the slightest advantage in the 
conduct of his causes. Moreover, the mere 
association with minds of such finished 
elegance gave him that food for absorption 
which permeated his whole being. 

After the War of the Revolution, Williams- 
burg lost much of its ancient greatness; the 
capital of the commonwealth was moved to 
Richmond; the far-off counties began to 
come into civilization and recognition; and 
the courts began to,be scattered into all parts 
of the state, in this way bringing to our 
attention the importance of the county 
court, which had already been the most 
popular tribunal of the colony; and that 
Mecca of each county, the county-seat, at 
which place this court was held once every 
month — presided over, in the early days, 
by justices of the peace of the county, who 
were the most influential men in the colony 
and commonwealth, and later by the county 





judge (this court has lately been abolished 
under the new constitution of Virginia). 
With the importance of this tribunal to the 
layman and lawyer and before the days o: 
the railways, comes that heyday of the bar, 
the ‘‘riding upon circuit.’’ 

The profession at this period in its histor: 
while in fact more of a profession than a: 
the present time, was marked by a feeli: 
of good fellowship, good living and a jollit: 
among its members which is unobtainab). 
at the present time. And though ovr 
brothers-in-arms were, for the most pari, 
poorly paid — often taking their fees 
livestock and poultry —yet this seemed 
to lessen not a whit the vigor of their argu 
ments; and this same produce went to lade: 
the hospitable boards of those whose gat: 
were thrown wide to the gay young a 
learned old barristers who rode the circuit. 

Each tavern was a meeting-place ir 
these choice spirits; and in the midst of th« 
evening revels there flowed an _ infiniie 
variety of wit and humor; also much learning 
and hard common sense were a part of eac! 
conversation. 

To add to this unbounded hospitality, eager 
crowds waited upon the court green to catcl 
a glimpse and listen. And during political 
campaigns, joint debates between the lead- 
ing lawyers of the county were eagerly 
enjoyed by the inhabitants of the country- 
side, who came from far and near to listen, 
sometimes, to rather lurid oratory, for even 
a seat in the state legislature was bitterly 
fought, the incumbent knowing full well the 
importance which it brought to thus repre- 
sent his constitutents. 

Mr. John P. Kennedy, an able lawyer of 
the old school, in his life of Wirt — who 
Was an exemplar of the young barrister of 
his day — says: 

“Such a character (speaking of Wirt’s) 
Wwe may suppose to be but too susceptible 
to the influences of goodfellowship, which, 
in the jollity of youthful association, not 
unfrequently take the discretion. of the 
votary by surprise, and disarm its sentinels. 
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The fashion of that time’’ (speaking of the 
early part of the nineteenth century) 
“increased this peril. An unbounded hos- 
pitality amongst the gentlemen of the 
country opened every door to the indul- 
gence of convivial habits. The means of 
enjoyment were not more constantly present 
than the solicitations to use them. Every 
dinner-party was a revel; every ordinary 
visit was a temptation. The gentlemen of 
the bar especially indulged in a license of 
free living, which habitually approached the 
confines of excess and often overstepped 
them. The riding of the circuit, which 
always brought several into company, and 
the adventures of the wayside, gave to the 
bar a sportive and light-hearted tone of 
association which greatly fostered the oppor- 
tunity and the inclination for convivial 
pleasures. A day spent upon the road on 
horseback, the customary visits made to 
friends by the way, the jest and the song, 
the unchecked vivacity inspired by this 
grouping together of kindred spirits — all 
had their share in imparting to the brother- 
hood that facility of temper and reckless- 
ness of the more serious and sober comment 
of the world. .. .” 

Then the contests of the bar which fol- 
lowed in the forum, the occasions they 
afforded for the display of wit and eloquence, 
and the congratulations of friends, were so 
many additional provocatives to that indul- 
gence which found free scope when evening 
brought all together under one roof, to 
rehearse their pleasant adventures, and to 
set flowing the currents of mirth and good 


humor — “‘to make a night of it, as the 
phrase is, kept merry by the stimulants of 
good cheer. . . .” 


We need not think, however, from this 





short history of the professional men of the 
day, that these sporting gentlemen were in- 
attentive to the interests of their clients. On 
the contrary, none were more zealous than 
they in the arduous preparation and trial 
of their causes. I know of an instance, 
whereupon a certain lawyer, having been 
retained in a causeof some importance — 
he a fox-hunting barrister, too, and his 
library, though quite extensive, not con- 
taining the decision in point — who, in some 
manner, had the case continued until he 
could send to England for his authority, and 
upon this authority he won his case both in 
the lower and higher courts. 

Of course, it takes only a cursory glance 
to convince us that the practice of the pro- 
fession has greatly changed since the days 
of our brother, Wirt; our fox-hunting, sport- 
ing and jovial attorneys of the past were 
more red-blooded; there was more of the 
poet in their compositions; they were more 
versed in the classics and the master-pieces 
of fiction than we of to-day, which they 
used by constantly referring to them in their 
arguments and conversations, rendering them 
full, round, rich and far more pleasing to the 
ear than ours of a more technical kind. 
These were men, every inch of them, filled 
with the virtues, follies and vices of the times 
in which they lived, but containing withal a 
nobleness of spirit and adherence to principle 
in their grand old manner which is far 
beyond us of a more material age. 

There were few diversions beyond their 
simple home lives and their daily communion 
with their friends and acquaintances. And 
though the bar was within the reach of all, 
it was held in respectful esteem and often- 
times veneration by the populace. 

ROANOKE, VA., June, 1908. . 
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THE FOUNDING OF THE CIVIL GOVERNMENT OF 
THE PHILLIPINES 


By James H. Biount. 


HE backbone of the Philippine insur- 

rection against American authority 

was broken in May, 1901, by the capture of 

Aguinaldo. Governor Taft was inaugu- 

rated as civil governor of the islands on 
July 4 thereafter. : 

The Taft Philippine Commission had 
come out to the islands in the summer of 
the previous, arriving at Manila 
June 3, 1900. As fast as provinces were 
pacified, military government would be 
superseded by local provincial self-govern- 
ment, shared between natives and Ameri- 
cans. What was known as the General 
Provincial Government Act was passed 
early in February, 1901. When a province 
was deemed restored to a sufficient degree 
of law and order, the commission — the 
lawmaking body —consisting of five Ameri- 
cans, would visit that province, pass, at a 
session held at its capital, a special act 
placing said province under the operation 
of the general Provincial Government Act, 
appoint the governor, treasurer, and other 
provincial officials called for by the Pro- 
vincial Government Act, and then depart 
forthwith. Sometimes they would do all 
this in three or four hours. The first 
province so organized was set going about 
the middle of February, 1901. By June 
following some 25 provinces had been thus 
visited and ‘‘admitted into the Union” as it 
were, and, as above stated, the central 
government, which is to be the nucleus of 
the future federal government, was inau- 
gurated July 4, 1901. Of the forty and odd 
provinces composing the Philippines, there 
were on July 4, 1901, a half dozen or more 
others, besides the 25 already organized 
which were deemed ready for self-govern- 
ment, but they had not been so organized 
simply because the commission had not 
been able: to get round to them, hold the 


year 





necessary session, pass the necessary act 
and appoint the officials. As the routine in 
each case was pretty much the same, a 
description of the organization of pro- 
vincial government in one of these provinces 
will, it is believed, convey a fair idea of the 
details of the founding of the civil govern- 
ment of the Philippines. While the first 
25 provinces aforesaid were being organiz¢ 4 
i.e. between February and June, rgor, the 
writer was not connected with the Philip- 
pine Civil Commission in any way, being 
still an officer of the Philippine volunt 
army, detailed in the office of the military 
governor as one of his legal advisers, where 
he remained until the end of the fiscal 
year June 30, 1901, the date of the muster 
out of the volunteer army, going into the 
service of the civil government on the fol- 
lowing day, July 1, as Judge of First 
Instance of the First Judicial District. 
This district consisted of the four most 
northerly provinces of the archipelago, all 
of which were among the “half dozen or 
more” that were on July 4, 1901, deemed 
ready for organization under the Pro- 
vincial Government Act, but had not been 
reached simply for lack of time. ‘The 
writer had the good fortune to see civil 
government founded in one of these four 
provinces in August, after the inaugura- 
tion of Judge Taft as our chief magistrate, 
and will endeavor to describe it here for the 
entertainment of the readers of the GREEN 
Bac. 

Of the 17 United States district judges 
(called out there Judges of First Instance) 
originally appointed by Governor Taft in 
1901, four were taken from the. volunteer 
army, viz., Capt. Adam C. Carson, of 
Virginia, 28th Infantry, U. S. V., now one of 
the associate justices of the Supreme 
Court of the Philippine Islands; Capt. W. H. 
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Ickis, of lowa, 36th Infantry, U. S. V., 
now dead; Lieut. George P. Whitsitt, of 
Missouri, 32nd Infantry, U. S. V.; and the 
writer. 

We waited over in Manila to see the Taft 
inauguration ceremonies on July 4, and 
thereafter made ready to proceed to our 
respective districts. Before parting, how- 
ever, we decided, the four of us, to go in 
and pay our respects to Governor Taft and 
say good-by. 

Tudge Carson, being an Irishman, could 
talk better than the rest of us, and he, by 
common tacit consent, acted as spokesman 
for the party. He said: ‘‘Governor, 
besides saying good-by, it might be well 
to ask if you have any suggestions that 
might help us. We have been under mili- 
tary orders so long that, while, of course, 
we don’t expect any orders from you as to 
administering the duties of our offices, we 
would like to hear any suggestions that 


oa 


may occur to you as opportune.”’ The 
governor replied: “Well, gentlemen, we 


have often been told that the courts of our 
predecessors in sovereignty operated rather 
to delay justice than to dispense it. You 
are Americans. All I can suggest is that 
you proceed at once to your respective 
districts and get to work’’—which we 
did. 

The first province I went to work in was 
Ilocos Norte. The judiciary laws con- 
templated that in each province there 
should be two regular terms of court held 
each year. The midsummer term of the 
Court of First Instance for the province of 
Ilocos Norte was fixed by law for the first 
Tuesday in July, and that for the next 
adjoining province of the First Judicial 
District, viz., the province of Cagayan, for 
the third Tuesday in August. I went to 
work to clear up the Ilocos Norte docket in 
time to open court in Cagayan on the date 
fixed by law. There was a large criminal 
docket —a jail containing more than a 
hundred prisoners —and also a consider- 
able civil docket. I recollect disposing one 





day of a lawsuit about some land which 
had actually been pending in that court for 
more than a hundred years. 

As the third Tuesday in August ap- 
proached I was getting the docket pretty 
well cleaned up, and began to cast about 
for some means of transportation to 
Tuguegarao, capital of Cagayan province 
aforesaid. About that time a message 
came that the Philippine Commission would 
visit Laoag on Tuesday, August 20, for the 
purpose of establishing civil government in 
the province of Ilocos Norte, and would 
sail the same day for Cagayan province. 
So I determined to wait and see the pro- 
ceedings, and also ask the commission to 
take me along with them to Cagayan 
province. 

Tuesday, Aug. 20, 1901, Was a great day 
in Laoag, the capital of the Province of 
Ilocos Norte. We had been advised by 
telegram that the commission would arrive 
off the port of Laoag, which is some three or 
four miles from the town, at seven o’clock in 
the morning, Tuesday. At five that morning 
the writer rose, took his morning’s exercise, 
slashed around in the commodious tiled 
bath-room of our Laoag residence, a most 
elegant house of masonry costing the mod- 
erate rental of fifteen dollars per month, 
shaved, donned the immaculate white cloth- 
ing and straw hat worn by nearly all Euro- 
peans and Americans in Hawaii, the Philip- 
pines and other tropical countries, and sallied 
forth at six-thirty to breakfast. This dis- 
posed of with the relish lent by the exercise 
aforesaid, he proceeded to the court room 
for the purpose of signing certain papers, the 
last official documents to be signed during 
that term of Laoag court, which had been 
left over from the evening before because 
it had not been possible to finish them 
up. 

Then all the lawyers, court employees, 
Mr. Brower, stenographer for the district, 
and I, got into conveyances and went to 
meet the dignitaries. We met them on 
the road. They had already disembarked, 
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and were coming to town in a long string 
of vehicles, the first occupied by the 
rotund and ample person of his Excell- 
ency the Governor, and Gen. J. Franklin 
Bell. 

The latter is about a couple of inches over 
six feet, weighs about 200 pounds, is very 
broad-shouldered and deep-chested, has a 
clear, healthy complexion, a fine brown eye, 
frank, piercing and aggressive, is as active 
and restless as a panther, has a way of 
giving orders like one who always had been, 
and proposed to be, implicitly obeyed, and is 
altogether a very martial figure, a most 
commanding presence. They all said that 
nobody but General Bell could have got 
them landed at Laoag on schedule time, 
The petty officials at the port said 
repeatedly ‘‘No puede,” “‘No puede” — “‘it 
cannot be done.’’ But the general said if 
it could not be done he was going to “know 
the reason why.’’ So Achilles got the 
Solons safely through the breakers to the 
beach, in ‘‘virays,” great, flat-bottomed 
canoes about 30 or 40 feet long, manned by 
natives and propelled by the use of oars, 
much resembling the olden time galleys 
of the Norsemen; thus demonstrating to 
the Filipinos as Oscar King Davis has 
wittily put it the ‘‘puedebility” of “no 
puede.” He is certainly a fine specimen of 
manhood, if immense physical strength, 
and consequent tirelessness, demonstrated 
recklessness of danger in the presence of 
something to be accomplished, and capacity 
to get out of men what they themselves 
didn’t know was in them, be a fair test. IfI 
were to compare the three young men I have 
known who have come most prominently 
to the front since a mixture of imagined 
patriotism and other things switched me 
off from my profession in the spring of 
1898, I would say that this one could lead 
a charge after the manner of Pickett or 
Gordon, that Gen. Leonard Wood could 
“fight it out on this line if it took all sum- 
mer,’’ and that General Funston could do 
things like Mosby used to do, performances 





whose sheer audacity captivates the imagi- 
nation. 

But let us return to the procession here- 
in-above mentioned as en route from where 
the China Sea breaks on Luzon beach abou 
the mouth of Laoag River, to the pueblo ; 
that name, and to the other occupant 
the first carriage in that procession, Jud¢ 
Taft. As they passed, we turned to th 
side of the road to make room, the gover- 
nor bowing pleasantly to all of us. He is 
almost as big as Mr. Cleveland was when ‘ie 
was President. A Yale man, and one wo 
took quite a part in all athletics while 1t 
college, I am told, he is now exceedingly 
fleshy, with finely chiselled features, blon je 
moustache and hair whose decidedly Teutonic 
type particularly impress one, and the bear- 
ing that a man may well have when life 
has been a placid series of great successes 
due to a pleasing manner, an equable tein- 
perament, a capacious mind, unvarying 
industry, unimpeachable character, and 
continuous good luck. 

He was Solicitor-General of the United 
States when but little over thirty years of 
age, and although now only about forty- 
two or three, he has already been a federal 
circuit judge, and is not at all unlikely 
to reach, at some future date, a still higher 
station. 

Finally we reached the river, where a 
raft awaited the party. On it was a pavil- 
ion built of bamboo for the occasion, and 
decorated with American flags and other 
drapery. Crossing the river, which is about 
one-fourth as wide as the East River at 
New York, we had a full view, several 
hundred yards down stream, of one of the 
principal sights of the locality, the washer- 
women and water carriers —lavanderas and 
aguadoras — plying their morning vocation, 
Hundreds of these congregate on an island 
or sand bank in midstream every day with 
great wooden tubs shaped like a soup plate, 
and on this they beat the clothes with a 
paddle, the combined sound of the many 
paddles resembling the patter of distant 
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musketry. Before the American occupa- 
tion, it is said that these washerwomen 
used to strip to the waist like a pugilist 
when they began their daily attack on the 
sartorial belongings of the caballeros of the 
city, but since the new régime they have 
yielded to the artificial niceties of civiliza- 
tion so far as to enter upon their labors in 
ordinary extreme décolleté, & la court de 
Louis Quinze. The aguadoras shock our 
western civilization different 
They have to wade out into the stream to 
fil! their ‘‘ollas,”’ 


in a way, 


large porous earthern- 


were jars, and when the ollas are filled they 
put them on their heads, and march out, 
ani up through the streets of the pueblo, 
with their brown legs shining in the sun, 

unaware that in the United States to 


which they belong, this might be considered 
carelessness in dress. 

But to return to the floating pavilion, 
left 
diversion. A 


in midstream during this 
the 


which we 


band was waiting on 


farther side shore, as usual on all such occa- 
sions, and vehicles galore, but as the vehi- 


cles were manufactured to hold only four 
of the people of this country — “quilez”’ is 
the name of them-—it would be hardly 
possible for Judge Taft to get into one — so 
he walked on up to headquarters, and we 
all followed suit. 

They had all gotten soaked to the skin 
crossing the breakers, and so an hour was 
spent in drying off and getting into more 
white clothes. Thus, pursuant to the pro- 
gram, on which the military commander at 
Laoag and myself had agreed, viz., that my 
court room should be used for the public 
meeting, the visitors were escorted thither. 
That court room was the ‘“‘swellest’’ thing 
of the kind imaginable. I would not like to 
describe it to the American or to the 
Georgia Bar Association, for instance, with- 
out a word in extenuation. It was a room 
perhaps as large as the United States 
Supreme Court chamber. The ‘“Tri- 
bunal’’ (rostrum) was not so high, but it 
was hung in red velvet with a thin rod of 


‘ 


gilt moulding tacked at the top, a ‘‘docel”’ 
or dais of like velvet standing just back of 
the chair of the judge, and a bar railing 
upholstered in the same velvet, also bor- 
dered with gilt moulding. I worked myself 
up to it gradually through the exhortation 
of the clerk of the court, who was my pred- 
ecessor. He 
with a talent ornamentation, 
belief that to get obedience from, you must 
“fill the of” the Orient. He 
anxious to fix up my place of doing busi- 


was a most excellent man, 


for and a 


eye was 


ness in Spanish style, he said, so I gave him 
a bit of leeway. As the work proceeded, I 


had to check him occasionally. For ex- 
ample, I came in one morning during the 
progress of the painting and found the 


of the walls swathed in a 


ribbon of vermilion and the cornice-work all 


wainscoting 


around in as light a sky blue as ever graced 
a maiden’s dress at a May-day picnic in 
“the land of the free and the home of the 
I thought all that might do for an 
” in Mexico or Cuba, but 
not for any sanctuary where I was to offi- 
So after a 
tour through the city among the stores of 


brave.”’ 
adobe ‘‘alcaldia 
ciate as high priest of the law. 


the ‘‘Chinos’” — (every one in the Philip- 
’ 


‘‘Chino,”’ pronounced ‘ Cheeno,’ 


Chinamen) 


pines says 
instead of enough 
were found to darken the wainscoting to a 


pigments 


subdued garnet’ and the cornice to a blue 
black, and this, with the walls painted an 
ordinary white, at last reassured the judge 
of the court that the shades of Sir William 
Blackstone not haunt him in the 
darkness of night, though he realized Anglo- 
Saxon jurisprudence had come into a 
remote country whose people love gorgeous 
decoration and are awed thereby. ; 
First, before entering the court room 
itself, the gubernatorial party were ushered 
into my office, which adjoined the court 
room, and was connected with it by a door- 


would 


way and two steps, which you ascended as 
a sort of stage entrance, i.e., a way to get 
on the rostrum and come out from behind 





the dais, the rostrum being backed up 
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against the door connecting the court room 
with the Judge’s office. 

Reverting, however, to the eminent 
gentlemen who are being so recklessly sub- 
ordinated to the drawing of a genre picture: 

Governor Taft delivered his address, out- 
lining the plan of government for the 
province, and pointing out its more dis- 
tinctive features of local self-government. 
He never attempted to speak any Spanish 
in a public address. His speeches were 
interpreted by my late beloved friend, Mr. 
A. W. Fergusson, secretary to the com- 
mission, who spoke Spanish, probably as 
well as any other person in the world 
whose mother tongue was English. He 
was interpreter on behalf of the Americans 
at the Paris Peace Commission of 1898, and 
so well satisfied were the eminent public 
men of Spain who represented her on that 
occasion with the faithfulness of his trans- 
lations and interpretations that they stated, 
at one of the meetings of their own motion, 
that Mr. Fergusson was entirely satisfactory 
to them and that they would no longer 
retain their own interpreter. All this 
appears in the official proceedings, and is 
certainly a splendid guarantee of Mr. 
Fergusson’s knowledge of Spanish. He was 
for a long number of years connected with 
the Bureau of Spanish-American Republics 
at Washington, in the capacity of inter- 
preter. He was, at one time, a lawyer, 
having been admitted to and engaged in 
the practice of law in the city of Washing- 
ton years ago. He seemed to have a talent 
for conversation in both languages, being 
exceptionally witty in either. There were 
perhaps few, if any, men who could have 
conveyed so faithfully to the minds of the 
Filipino people every shade of thought 
expressed by Americans as Mr. Fergusson 
did. ; 

During the course of the discussion on 
the scope of the Civil Provincial Govern- 
ment about to be organized, an invitation 
was extended to all of the citizens of the 
province present at the meeting to partake 





in the discussion and ask any question 
which they might see fit. One member of 
the town counsel got up and in very round- 
about and grandiloquent terms asked 
whether or not the right of local self- 
government included the idea of exemption 
from interference by the military authori- 
ties with city ordinances. Judge Taft re- 
plied, that so long as the town council, i: 
creating legislation, kept within the scope 
the authority vested in it by the Organ 
Law, its action could not be question 
by the higher local authorities. The ey 
of our herein-before mentioned frie: 
Achilles “flashed their full lightnings by” 
during these remarks, and at the end of 
them he said to Governor Taft, ‘‘He is 
talking about stocks; I forbade the use 
stocks up here.’’ One or two little hits 
the military were made, but the Govern» 
explained it very clearly to them th. 
under a General Order (giving the numbe 
of it) the military authorities would fro 
now on have nothing to do with the goy- 
ernment except in certain specific ways and 
for certain specific purposes set forth in the 
order. And General Bell added, addressing 
himself to Mr. Fergusson, ‘“You may tell 
him too that I am just as glad to relinquish 
my authority as they are to get out from 
under it.’”’ And as Archilles glared at the 
audience like a roused lion, Mr. Fergusson 
interpreted the remarks, and Judge Taft 
turned it off with a jolly laugh, such as 
only good-natured fat men can get off. 
The audience caught the humor of the situ- 
ation and came to the right understanding 
of the matter. 

After the morning session had adjourned 
for lunch, a good deal of caucusing followed 
in regard to the election of provincial gover- 
nor of the Province of Ilocos Norte and sec- 
retary thereof. 

The Americanista element had their can- 
didates and the Insurrecto element had 
theirs for each of the places.to be filled, 
and finally the matter was settled by the 
commission appointing a certain man gov- 
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ernor because all the Americans were 
heartily in favor of him, on account of his 
having been a friend to our cause from 
the first. The provincial secretary was a 
thoroughgoing insurrecto. So there was a 
good deal of feeling while the caucusing 
was going on, the insurrecto element being 
very bitter against our man, 

In announcing the result Judge Taft said 
to the audience, ‘‘Some of you may think 
we have made a mistake in the selection of 
the governor; if it be true that we have 
made a mistake you can correct it at the 
coming general election, but we have acted 
as we thought best; we don’t hold it 
against any of you that you have been 
insurgents, and we will not permit you to 
hold it against any man that he has been a 
friend to the cause of the Americans.”’ 

We left Laoag for the beach at about 
4 o’clock on the afternoon of that same 
day, Tuesday, Aug. 20, and had quite a 
time of it going out to the boat. We came 
near being swamped while the great colossal 
canoes, already described, were endeavoring 
to ride over breakers. As I stood on the 
side of the boat to keep out of the water, I 
noticed Governor Taft standing knee deep 
in the water. We felt that forty-foot 
canoe tremble from the shock of an extra 
big breaker. It was a new experience in 





circuit-riding, both for the big judge and fcr 
the little one. 

Judge Ide is a very precise, methodical 
gentleman, from the poise of his spectacles 
and the cut of his waistcoat, to the exact 
and careful way he places one foot foremost 
and then the other in order to execute 
the process of walking. He is accuracy 
personified. 

When we finally reached the big boat in 
safety and had dried our clothes, and were 
comfortably seated at the supper table, 
Judge Ide remarked that he did not want 
any more breaker riding; that General 
Bell’s enthusiasm had got him into it this 
time, but that he did not propose to have 
any more of it if he could get out of it on 
this side of the river Styx; in reply to 
which Professor Worcester, who impresses 
one at first as a rather surly person, sent a 
laugh around the table by remarking: 
“Well, you need not worry about the last, 
for it is popularly reputed to be a very 
sluggish stream.”’ 

Here the whistle blew, and, leaving Ilocos 
Norte duly clothed with civil liberty, we 
started, outward bound, to fit the same 
garment upon the body politic of the 
Province of Cagayan on the morrow. 


WasuinecrTon, D.C., June, 1908. 
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BOMBAY IN THE DAYS OF GEORGE IV: 


By Percy A. ATHERTON. 


O the reader this story of the conflict 

of the King’s Court with the East India 
Company, and the struggle of the King’s 
Judges to curb the headstrong officials of 
the company, seems well nigh inconceiv- 
able. Respect for the authority of the state, 
and respect for its judiciary, have come to 
be today so much a part of daily life as 
to pass unnoticed. Yet this life of Sir 
Edward West, this defense of the right of 
an English judge to administer justice, 
under strange conditions and in the face of 
great difficulties, throws an _ interesting 
light on the strength and vigor of Anglo- 
Saxon institutions. 

Born in 1782, Edward West had the sturdy 
training of Harrow, and the opportunities 
of University College, Oxford, a typical Eng- 
lish education of the best sort. In 1814, at 
the comparatively youthful age of 32, he 
was called to the Bar of the Inner Temple. 
In the meantime he had been elected a 
Fellow of his college, and had done notable 
Eight years later, after 
a moderate at the Bar, he was 
appointed recorder of Bombay and kniglited 
as Sir Edward West. 

India, at the end of the eighteenth 
century, was governed by the East India 


work in economics. 


success 


Company, and administration of justice was 
at a very low ebb. Mere boys with little 
training or experience were sent by the 
company to India to sit in the Provincial 
Courts, and matters had reached such a 
state that King’s Courts were created in 
1799 to curb the East India Company’s 
growing power, and to give to the native 
some degree of protection to iife and prop- 
erty — both endangered by the aggressive- 
ness of the company. As may well be seen 
the position of a King’s Judge, sent out 
* Memoir of Sir Edward West, A King’s Judge 
under the Company, by F. Dawtrey Drewitt, M.A., 
M.D. Longmans, Green & Co., London, 1907. 








from England by the Crown, was any- 
thing but enviable. The East India Com. 
pany looked on him with distrust and di 
favor; and the natives had not yet learn 
that a Judge could act with uprightn 
and independence. The company regard: 
the Sovereignty of India as its own priva 
property, and resented all interference wit) 
it by the British Parliament as an un- 
warranted Und 
such conditions it was impossible for 
Judge, who did his duty as he saw it, not i 
come into collision with the traditions of t! 
He faced a European colo: 
moral su 


invasion of its. rights. 


company. 
hostile to him, he lacked the 
port of an independent public opinio: 
and further, he had to apply Anglo-Sax: 
theories of justice to native India condi 


i 


tions. 

Nevertheless, Edward West, married « 
the eve of his sailing for India, did n 
hesitate for a moment. His entire work i 
India was crowded into six brief years, 
first as “Recorder of Bombay,” then a: 
“Chief Justice of the Supreme Court of 
Judicature ’’ — the of the Re- 
corder’s Court; yet, even then, he served 
longer than the average of the early Eng- 
In the first quarter of 


successor 


lish judges in India. 
a century of the King’s Court not one 
King’s Judge lived to return to England, 
and the average length of their service was 
a little over three years. 

Throughout his six years’ service as a 
Judge West seems to have been in constant 
conflict with the East India Company. He 
had scarce arrived in India when the new 
Supreme Court of Judicature was substi- 
tuted for the old Recorder’s Court, and he 
became its Chief Justice. That he proposed 
to reform the Bench and Bar was evident 
from the outset. Within a month after he 
was sworn in as Chief Justice he dismissed 
the Master in Equity and the Clerk oi 
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Court, both for irregularities of professional 
conduct. He next suspended from prac- 
tice for overcharges made to clients, five of 
the six barristers practicing in his court. 
He insisted that the English residents 
must perform their jury duty, and he re- 
formed the administration of the jails. 
These reforms, all of them of vital necessity 
to the proper administration of justice, 
created violent opposition from successive 
governors of the company. 

in 1825 West, in an elaborate charge to 
the Grand Jury, then sitting, urged an 
investigation of the treatment of: native 
prisoners by the lower courts, which were 
run entirely and an 
nvestigation into the unnecessary severity; 


by the company; 


. 


and even illegality of many sentences pro- 
nounced by the company’s judges and 
police magistrates. Unfortunately the 
Grand Jury declined to act, great as was 
the need of reform in the company’s treat- 
ment of the natives; and West’s charge to 
the Grand Jury seems only to have aroused 
the increased enmity and hostility of the 
company and its officers. At the same 
time there was great unrest and ill feeling 
in the Colony as is shown by the following 
paragraph: “The new year (1826) found 
Bombay society in a quarrelsome mood, 
Mr. Norton, the loud-voiced Advocate-Gen- 
eral to the Bombay government, had been 
challenged by a Mr. Browne, but had 
refused to go out with him. Martin West 
(Sir E. West’s nephew), had been insulted 
by Mr. Norris, a member of the Bombay 
government, and had been obliged to 
demand’ an apology. Mr. 
attorney, had libelled and had challenged 
Mr. Irwin, a barrister, and on the challenge 
being declined had horsewhipped him. Mr, 
Warden had circulated a defamatory paper 
aspersing the character of Mr. Graham, 
and trials for assault and libel occupied the 
Truly a 


Graham, an 


attention of the Supreme Court.”’ 
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most unhappy picture of life in the small 
English Colony at Bombay! 

In this stormy atmosphere it occurred to 
those who were smarting under West’s 
recent charge to the Grand Jury, and who 
looked upon an independent King’s Court 
as a nuisance, that the Chief Justice might, 
with advantage, be provoked into a duel. 
Accordingly the company’s governor, 
Ephinstone, openly insulted the Chief 
Justice at a dinner, and upon the Chief 
Justice’s asking an explanation, the gover- 
nor promptly sent him a challenge. This 
West, in a very manly way, declined, point- 
ing out the disgrace that would thereby be 
brought upon his but. the entire 
episode made West’s work more trying and 


court, 


more difficult. 

Through all 
West was constantly endeavoring to im- 
prove the condition of the natives, and to 
soften the harshness of their treatment by 
the company. One difficult problem he 
worked out was a set of ‘“‘ Rules”’ regulating 
the service of Mahometans, Hindoos and 
Parsees upon juries. The difficulty of this 
in connection with the “‘Caste”’ system may 
well be imagined. 

This the last work he did. In 
August, 1828, he was suddenly seized with 


these troublesome times 


was 


a malady not recognized by his physicians, 
from which, after an illness of a few days, 
he died. An added touch of sadness was 
the death of Lady West two weeks later, in 
giving birth to a son who did not survive. 

The striking feature of this brief and 
tragic story of West’s life and work lies in 
the almost superhuman difficulties over- 
come by the King’s Judges in India. Sir 
Edward West, in the face of these difficulties, 
upheld the best traditions of the English 
Judiciary. He was a fearless, high-minded 
Judge —an honor to the profession of the 
law, a friend to the people of India. 





BosTon,.Mass., June, 1908. 
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THE PRELIMINARY DRAFT OF OUR 
CODE OF ETHICS 

The preliminary draft of the code of ethics 
prepared by the committee of the American 
Bar Association, which has recently been dis- 
tributed to members for criticism, does not 
purport to do more than codify existing stand- 
ards of conduct. It is not a reforming docu- 
ment. It does, however, crystallize the better 
sentiment of the profession in opposition to 
admitted abuses and will furnish a base from 
which advance from time to time may be made. 
The most important part of the code relates to 
the difficult problem of the relation of lawyer 
to his client and to the court. In this first 
draft, unfortunately, this subject is treated 
from slightly different points of view in four 
different sections. Section 15 is entitled ‘‘ How 
far a lawyer may go in supporting his client’s 
cause.”’ Section 16, ‘‘ Restraining a client 
from improprieties.” Section 22, ‘‘ Candor 
and fairness.’’ Section 32, ‘‘ The lawyer’s duty 
in its last analysis.’”” These sections to a 
certain extent are open to the criticism made 
by Mr. Boston in his article in our April 
number in that they are frequently argumen- 
tative rather than expository. In substance 
they will be accepted and the specific sugges- 
tions in section 22 will be helpful. It would 
seem, however, that in the final draft these 
sections might well be consolidated or brought 
into closer relation and given the most impor- 
tant place at the end of the code. In brief they 
call for candor and fairness toward the court 
and the opposing counsel and require that a 
lawyer should not do for a client what his sense 
of honor would forbid him to do for himself. 
Perhaps it would be safer to substitute ‘‘ a high 
sense of honor ’’ for ‘‘ his sense of honor,”’ since 
the code will be chiefly useful in dealing with 
members of the bar whose sense of honor is 
not discernible. Since our profession combines 








the duties of barrister and solicitor, the 
simple principles are all that can be laid down 
for our guidance, which must be left to vigoro 
enforcement by the bench through rules th 
may be developed in consequence of tl 
adoption of this code. 

If the code were a reforming documer 
clause 5 might be worthy of ft:r+her considera- 
tion. This states the accepted doctrine that 
a lawyer may with propriety defend one whom 
he knows to be guilty on the theory that even 
a guilty man is entitled to a fair trial. This 
is one of those practical but illogical doctrines 
familiar to Englishmen. As a matter of 
reasoning why should one who is admittediy 


w 


ct 


guilty be entitled to any sort of trial? Even 
assuming the most extreme individualism, 


it is difficult to appreciate the public policy 
which justifies a lawyer in resorting to every 
technical defense to protect a client who he 
knows is guilty. No matter how carefully it 
is phrased, this is what the canon amounts to, 
though from the heading one might suppose 
that it was limited to cases where the attorney 
believed or had no definite knowledgefof his 
client’s guilt. Exceptional cases might be 
cited of morbid individuals who have claimed 
to be guilty of crimes they did not commit or 
who for some reason have remained silent to 
protect others, but it seems unlikely that these 
are sufficientiy frequent to justify a rule which 
is admittedly responsible for serious abuses in 
practice. 

As a whole the code will command the 
approval of the profession, and the members 
of the committee are to be congratulated on 
the pains they have taken in performing their 
task. Unlike some Bar Association com- 
mittees, the members of this one actually 
labored for the cause and were in session for 
some days at Washington lastspring. Theener- 
getic secretary of the committee, Mr. Alexander, 
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has been in constant correspondence with state 
and local bar associations, many of which 
he reports are enthusiastically following the 
work of the committee and are prepared to 
adopt its final report. 


THE LITIGIOUS SPIRIT 


Despite the prevailing notion of our critics, 
it is an accepted maxim of the profession that 
litigation is to be discouraged, and though the 
conduct of individuals it must be admitted fre- 
quently falls below our ideals, no one who has 
dealt with reputable practitioners can fairly 
deny that lawyers settle their cases when 
clients will consent. With respect to the 
beginning of litigation, modern practice, 
especially in personal injuries cases, shows 
slighter inclination toward the discouragement 
of strife, and in wrestling with the problem of 
the propriety of contingent fees those who are 
drafting our Code of Ethics have based all 
their argument on the virtue of this maxim. 
It is unsafe, however, to reason from a premise 
not carefully defined and acceptable without 
qualification. Reduction of litigation is a 
benefit only when it means a reduction of the 
causes of litigation. Forced endurance of 
misfortunes that are believed to be wrongs is 
prolific of discontent, which is itself a source of 
danger in a democracy. The ideal of the law 
to which all others must bend is justice, the 
redress of all wrongs. It would be better, 
perhaps, for the profession and certainly would 
reduce litigation if the English fee system 
prevailed here, but when one considers the 
excessive cost of English litigation, one may 
well doubt if it would be better for the public. 
The poor and the moderately poor must have 
their champions, and these for the present 
at least must work for reward. Legal aid 
societies do not wholly fill the demand, for these 
people do not want charity. It is not best for 
them to receive charity. Justice dictates that 
the wrongdoer should fully reimburse the 
plaintiff by paying his actual counsel fees, but 
the danger of abuse of such a rule is too obvious 
to the profession to make it likely to be adopted. 
Public sentiment, however, is less hostile, and 
with the education of the public in the methods 





and even the abuses of personal injury litiga- 
tion it is becoming increasingly evident that 
juries add to the natural verdict enough to 
cover the fee they think will be exacted. 
Developments such as these warn us that the 
subject needs more definite regulation. and 
those who adhere to the older standards demand 
it for their protection. 

A distinction should be made at the start 
between fees wholly contingent, including 
champertous agreements to assume the expense 
of litigation, and fees graded according to 
success with or without definite agreement. 
These are admittedly legal and consistent with 
our existing theories of a lawyer’s duty to the 
court and to clients. It is the champertous 
agreements, which the demands of clients are 
rapidly making customary, that need prompt 
regulation. Clients are coming to regard a 
demand for a retainer in a personal injury 
action as exorbitant and take their cases to 
more compliant offices. The preliminary draft 
of the Code of Ethics of the American Bar 
Association contains the following canon: 
‘* Contingent fees may be contracted for, but 
they lead to many abuses and should be under 
the supervision of the court.’”’ In a Code of 
Ethics which does not purport to outline in 
detail all the duties of a lawyer or to be in form 
for statutory enactment, it may be that this 
clause is sufficiently definite. Probably the 
disagreement of the members of the committee 
upon it has made it impossible to make the 
canon more positive. The subject, however, 
is important and bound to lead to much dis- 
cussion. It is well therefore to determine, at 
some stage in this discussion, in what form the 
supervision of the court should be exercised. 
It was apparently the intention of the com- 
mittee of the New York State Bar Association, 
with whom the idea originated, that a petition 
should be filed with the entry of the case for 
permission to take it on a contingent fee, the 
amount of which should be determined by the 
court after verdict. This suggestion seems 
sensible. All the evils now complained of 
from the abuse of contingent fees should dis- 
appear in thesolvent of sunlight, for they are all 
products of secrecy. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 


Conducted by WiLtLIaAM C, 


Gray, of Fall River, Mass. 





ADMIRALTY. “ Salvage Awards,” by A. R. 
Kennedy, Law Magazine and Review (V. Xxxiii, 
p. 301). Interesting discussion of some of the 
principles followed by English judges in 
assessing salvage awards, the amount being 
entirely dependent upon the exercise of 
judicial discretion. 

BIOGRAPHY. The third volume of Great 
American Lawyers, edited by Wm. Draper 
Lewis, The John C. Winston Co., Phildelphia, 
1908, deals chiefly with those who developed the 
common law in our State courts in the first 
half of the last century, though some of the 
subjects such as Clayton and Webster are 
more especially notedas constitutional lawyers, 
and Judge Story’s fame must rest in part on his 
decisions under the Constitution. Wheaton 
is chiefly famous as an international lawyer, 
and Wheaton, Cranch, and Blackford represent 
the early reporters of decision. The best 
written of these essays is that on Judge Shaw 
by Joseph Henry Beale, Jr., which contains 
many delightfully satirical touches. The most 
important subject in this volume is Joseph 
Story, of whom Judge Schofield says: ‘‘ Tried 
by the quantity, quality, and variety of his 
legal work, and by the influence which it has 
exerted and is still exerting upon the law, he is 
the foremost jurist America has produced.”’ 
The biographies in this volume are as follows: 
Jeremiah Mason, by John Chipman Gray; 
William Gaston, by Henry G. Connor; William 
Cranch, by Alexander Burton Hagner; Joseph 
Story, by William Schofield; Isaac Blackford, 
by William Wheeler Thornton ; William Harper, 
by William Hugins Brawley; Henry Wheaton, 
by James Brown Scott; Daniel Webster, by 
Everett Pepperrell Wheeler; Peter Hitchcock, 
by Willis Seymour Metcalf; John Bannister 
Gibson, by Samuel Dreher Matlack; John 
Middleton Clayton, by William Elbert Wright; 
Lemuel Shaw, by Joseph Henry Beale, Jr.; 
Roger Sherman Baldwin, by Simeon Eben 
Baldwin; Rufus Choate, by Joseph Hodges 
Choate. 








CARRIERS. ‘ Duties of Common Carrier 


Transporting- Explosives,’’ by Joseph Riddell, 


American Lawyer (V. xvi, p. 218). 

CONSTITUTIONAL LAW. “ Powers of th 
American People, Congress, President, an 
Courts, according to Evolution of Constitution: 
Construction,’”’ by Masuji Miyakawa. The Wil 
kins Sheiry Co., Washington, 1906. 

This book is a summary of the powers of th 
American people and of the legislative, execu 
tive, and judicial branches of our government 
which, apart from any extraordinary intrinsi 
merit, at once invites attention from the fact 
appearing on its title-page, that it emanate 
from the pen of “ the first Japanese attorney 
ever admitted to the American bar.’’ So con 
sidered it must be recognized as a notabl 
achievement by an author whose familiarity 
with our language and ideas is very evidently 
the result of studious acquirement. He ha 
succeeded in sufficiently Americanizing himsel| 
to produce a good summary of the particula1 
phases of constitutional law of which he treats; 
but asa result of his facility in adapting himseli 
his book loses much that it might otherwise 
have gained from the fact of its alien author- 
ship. The interest expected to attach to a 
bird’s-eye view of American institutions fron 
the outside is missing, and there is a sense 
of disappointment in finding, instead of a 
Japanese picture of our Constitution and 
government, a treatise not essentially differing 
from others by our own writers on the same 
topics. 

Considered, however, as its author evidently 
meant it to be considered, on its merits as a 
domestic production, it contains a thorough, 
if somewhat elementary, discussion of the 
distribution of gavernmental power; and in the 
article dealing with Congress especially, is 
clear and complete. In an appendix there 
is a terse and at the same time comprehensive 
sketch of the development of republican 
principles, culminating in the adoption of the 
national Constitutional, in which there are 
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several passages extremely well written and 
interesting. 

CONSTITUTIONAL LAW. In the May 
American Political Science Review (V. ii, 
p. 347) James D. Barnett publishes a 
thoughtful consideration of the decisions 
relating to ‘*‘ Delegation of Legislative Power 
to the States.”” He shows that “ although 
the accepted doctrine in regard to the uncon- 
stitutionality of the delegation of legislative 
power has never been expressly denied in this 
connection but at times has been clearly 
stated and strictly applied, more often there 
have been attempts to avoid a conflict with 
the theory by indirect legislation or forced 
construction, or the theory has been utterly 
ignored, with the result that relations between 
the Union and the States, supposedly deter- 
minced by the Constitution, have been altered 
by tne action of Congress.’’ The instances 


referred to are cases where Congress has tried, 


to reach a sensible result to which all parties 
were agreed, but the courts have found it 
difficult in passing upon it to base their 
decisions on a satisfactory theory. 

CONSTITUTIONAL LAW. ‘“ The Law of 
Impeachment in the United States,’’ by David 
Y. Thomas, May American Political Science 
Review (V. ii, p. 378). This is an interesting 
discussion of the procedure in impeachment 
cases, showing that impeachment is a common 
law proceeding adopted by the Constitution 
and that its incidents are not yet fully deter- 
mined in this country. 

CONSTITUTIONAL LAW (Constructive 
Crimes). ‘‘ The Scientific Aspect of Due 
Process of Law and Constructive Crimes,” 
by Theodore Schroeder, American Law Review 
(V. xlii, p. 369). 

CONSTITUTIONAL LAW (Hepburn Act). 
“Constitutional Questions Involved in the 
Commodity Clause of the Hepburn Act,” by 
Wm. Draper Lewis, Harvard Law Review 
(V. xxi, p. 595). After May 1, 1908, the Hep- 
burn Act makes it unlawful for any railroad 
company to transport from any state to any 
other state or foreign country “ any article or 
commodity, other than timber and the manu- 
factured products thereof, manufactured, 
mined or produced by it, or under its authority, 
or which it may own in whale, or in part, or in 
which it may have any interest, direct or 
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indirect, except such articles or commodities as 
may be necessary and intended for its use in 
the conduct of its business as a common 
carrier.” Is this act constitutional? The 
questions discussed in this article are: Does 
the power to ‘“‘ regulate ’’ commerce give the 
power to prohibit? If it does, is the act 
nevertheless unsound as constituting a depri- 
vation of property without due process of law 
or a taking of private property for a public 
use without just compensation? An ade- 
quate summary of Mr. Lewis’ discussion would 
exceed the space limit advisable, but readers 
seeking a judicial view of the question will 
find this article full of suggestion. 

CONSTITUTIONAL LAW (Oklahoma). ‘‘The 
Oklahoma Constitution,’”’ by John Bell San- 
born, American Law Review (V. xlii, p. 362). A 
short analysis, pointing out that the keynote 
is distrust of the Legislature and a less notice- 
able distrust in the executive. Primary legis- 
lative power is placed in the hands of the people 
and representative government is repudiated 
as far as possible under modern conditions. 

CONSTITUTIONAL LAW (see Jurisdiction). 

CONVEYANCING. “ Progress in Land Title 
Transfers; the New Registration Law of New 
York,” by Alfred G. Reeves, Columbia Law 
Review (V. viii, p. 438). Outlining briefly 
the history of the manipulation of titles to 
real property, especially in common law juris- 
dictions, and concluding with a brief argument 
in favor of the method of registering titles 
provided by Chapter 444, Laws of 1908, of the 
state of New York. 

CORPORATIONS. ‘“ Liability of Stock- 
holders to Creditors of a Missouri Corporation 
upon Unpaid Stock,’ by Eugene H. Angert, 
Central Law Journal (V. 1xvi, p. 424). 

CORPORATIONS. “The Present Practice 
with respect to Defective Transfers of Stock 
or Shares,”’ by N. G. Pilcher, Commonwealth 
Law Review (V. v, p. 145). 

CRIME. ‘Criminals and Crime,” by Sir 
Robert Anderson, Law Magazine and Review 
(V. xxxiii, p. 264). A reply to a recent criti- 
cism of the author’s book bearing the same 
title as the article. 

CRIME (ENGLAND). ‘Criminal Statistics.” 
Law Magazine and Review (V. xxxiii, p. 282.) 
An unsigned article analyzing and comment- 
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ing on Part I (Criminal Statistics) of ‘‘Judicial 
Statistics (England and Wales), 1906.” 

CRIMINAL LAW. ‘Evidence coming before 
Grand Juries in Considering the Finding of a 
Bill Preferred,’’ by William Steers, Canadian 
Law Times and Review (V. xxviii, p. 355). 

CRIMINAL LAW. ‘Interim Stay in Crimi- 
nal Proceedings,’ by R. Srinivasa, Allahabad 
Law Journal (V. v, p. 142). 

DAMAGES. “Claims for Pecuniary Dam- 
ages,” by Edwin Maxey, Albany Law Journal 
(V. 1xx, p. 130). 

ECONOMICS. ‘‘ Economics from a_ Legal 
Standpoint,” by H. W. Humble, American 
Law Review (V. xlii, p. 379). Arguing for 
a greater coéperation between lawyers:and 
economists in solving the problems of the day. 

EMPLOYER’S LIABILITY. ‘‘ Purpose and 
Character of Employer’s Liability Legislation 
in the United States,” by C. T. Bond, Central 
Law Journal (V. Ixvi, p. 483).” 

EMPLOYER’S LIABILITY. ‘“ The Legal Lia- 
bility of Employers for Injuries of their Em- 
ployees in the United States,’”’ by Lindley 
D. Clark, Bulletin No. 74 of the United States 
Bureau of Labor, Washington, D.C., 1908. A 
general account of the present state of legis- 
lation and common law liability on this sub- 
ject, followed by copies of or summaries of the 
law in different states. 

ETHICS. “The Data of Professional 
Ethics,” by W. R. Curran, May Illinois Law 
Review (V. iv, p. 29.) Discusses admitted 
principles at the basis of this subject. 

HISTORY. ‘‘ The Historical Interpretation 
of ‘Law’ in Relation to Its Certainty,’’ by 
Theodore Schroeder, Albany Law Journal 
(V. 70, p. ror). 

HISTORY. ‘ Judicial Aspect of the Peace 
Conference,” by Hayne Davis, American 
Lawyer (V. xvi, p. 210). 

HISTORY. ‘“ The Trial and Crucifixion of 
Jesus Christ of Nazareth,” by M. Brodrick. 
Longmans, Green & Co., New York, 1908. A 
series of lectures on the historical and legal 
aspects of the subject which show familiarity 
with the original sources of information as well 
as with the best modern commentaries. It 
gives in very readable form a clear conception 
of the Hebrew judicial system which illuminates 
the fragmentary accounts we have of the trial 
of Jesus. 








HISTORY (England). ‘‘ The Middle Temple 
Library,” by C. E. A. Bedwell, Law Magazine 
and Review (V. xxxiii, p. 274). A brief account 
of the origin and development. 

INTERNATIONAL LAW. “ Neutral Rights 
and Obligations in the Anglo-Boer War,’’ by 
Robert Granville Campbell, Numbers 4. 5 
and 6 of series 26 in Johns Hopkins Univer- 
sity Studies in History and Political Science, 
The Johns Hopkins Press, Baltimore, 190% 

JOINT-STOCK COMPANIES (Engla‘d), 
““The Evolution of the English Joint-Siock 
Limited Trading Company,” by Frank Ev ins, 
Columbia Law Review (V. viii, p. 461). Con- 
clusion of an article begun in the May num ver, 

JURISDICTION. ‘‘ The Relationship of the 
State and National Courts,” by Jacob Tric ber, 
American Law Review (V. xlii, p. 321). ‘his 
paper read before the Arkansas State Bar 
Association, May 21, 1908, reviews the judicial 


definitions of the relative powers and duti:s of 


the state and the national courts and strongly 
insists that there is no “irrepressible con- 
flict’? between the two. So well have the 
provinces of the two been defined that the 
possible conflict of jurisdiction, held up as a 
scarecrow under the names “ centralization, 
usurpation, destruction of the liberties of the 
people,’’ is declared to be a mere resort of the 
demagogue. 

JURISPRUDENCE (Indian). ‘‘ The Para- 
jikas,” by Edward P. Buffet, American Law 
Review (V. xlii, p. 387). Setting forth for the 
first time to American, if not indeed to any 
occidental, students of legal history an ancient 
and important system of jurisprudence con- 
tained in one of the books of the primitive 
Buddhist canon dating from the fifth century 
B.C. It comprises not only a statutory code 
and verbal commentary, but collections of 
cases hypothetical and quasi historical. 

LIBEL AND SLANDER. “ Local Authori- 
ties: Publication of Proceedings,” by Harry 
C. Bickmore, Law Magazine and Review 
(V. xxxiii, p. 310). Discussing the rights of 
the general public and of a particular limited 
public to obtain admission to the meetings of 
local authorities, and the liability attaching to 
a local authority, or any member thereof, to 


actions for libel or slander, based upon the f 
publication, either oral or written, of the pro- 


ceedings of the authority. 
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MASTER AND SERVANT. ‘“ What Persons 
are within the Purview of Statutes affecting 
the Enforcement of Claims for Service?” by 
C. B. Labatt, Canada Law Journal (V. xliv, 
p. 369). 

MASTER AND SERVANT. ‘ The Basis of 
a Master’s Liability for the Wilful Wrongs of 
His Servant,” by Herbert Nicholls, Common- 
wealth Law Review (V. v, p. 145). 

MINING. ‘‘ Comparison between the Mining 
Laws of United States and Mexico,” by Fred- 
erick R. Kellogg, American Lawyer (V. xvi, 
p. 205). 

MUNICIPAL CORPORATIONS. ‘ Municipal 
Government by Commission,” by W. H. Moore, 
Canadian Law Times and Review (V. xxviii, 
Pp. 336). 

MUNICIPAL CORPORATIONS. ‘“ Are Cities 
and Towns Liable for Negligence in Manage- 
ment of Public Parks?’ by George W. Payne, 
Central Law Journal (V. 1xvi, p. 463). 

NEGLIGENCE. ‘‘ The Use of the Phrase 
‘ Res Ipsa Loquttur,’”’ by C. T. Bond, Central 
Law Journal (V. Ixvi, p. 386). 

PRACTICE. ‘“ Organization of a _ Legal 
Business,” by R. V. Harris, Canadian Law 
Times and Review (V. xxviii, p. 362). 

PRACTICE. ‘Striking out Sham De- 
fenses,’’ by George I. Wooley, Bench and Bar 
(V. xii, p. §7). 

PROCEDURE. Inthe June North American 
Review (V. clxxxvii, p. 851) Secretary William 
H. Taft publishesa summary of hisaddress before 
the Civic Forum in New York entitled ‘‘ Delays 
and Defects in the Enforcement of the Law 
in this Country.” The facts to which he calls 
our attention are not new. They have been 
iterated in recent years, but so far with 
little effect, and still they need repetition. 
The high authority of Judge Taft, however, 
makes his earnest support of the cause of great 
importance, and we hope that public interest 
will be aroused by his cogent argument. The 
causes of failure of justice to which he points 
are chiefly idolization of the jury system, regu- 
lation of procedure by legislatures instead of 
courts, unrestricted appeal, and reversals for 
error not affecting the merits. The chief 
reason for the perpetuation of these errors he 
justly ascribes to the financial interest of the 
bar in protracted litigation. 





PROCEDURE. “ The Character of Govern- 
ment depends upon its Legal Procedure,” by 
W. T. Hughes, May Illinois Law Review 
(V. ii, p. 24). 

PROPERTY. ‘The Erection and Main- 
tenance of Buildings,” by O. H. Myrick, 
Central Law Journal (V. 1xvi, p. 443). 

PUBLIC POLICY. ‘“ Bar Associations and 
the State,” by Richard S. Harvey, American 
Lawyer (V. xvi, p. 201). 

REAL PROPERTY (Waste). ‘‘ Liability for 
Waste. I. At Common Law,” by George W. 
Kirchwey, Columbia Law Review (V. viii, 
p. 425). Giving not only the common law as 
to waste but the statutes of Marlbridge and 
Gloucester. 


SALES (Express Warranty). ‘‘ What Con- 
stitutes an Express Warranty in the Law of 
Sales,’”” by Samuel Williston, Harvard Law 
Review (V. xxi, p. 555). Considering what 
promises or statements make a seller liable for 
the character or quality of the goods which are 
the subject of the sale. 

The action on a warranty was conceived of 
at the outset as an action of tort, and the law 
of warranty is older by a century than special 
assumpsit. The action upon the case on a 
warranty seems to have been one of the bases 
upon which the law of assumpsit was built. 
“It is probable that to-day most persons 
instinctively think of a warranty as a contract 
or promise; but it is believed that the original 
character of the action cannot safely be lost 
sight of, and that the seller’s liability upon a 
warranty may sound in tort as well as in con- 
tract.” This fact explains features of the 
law of warranty that would have no proper 
explanation if the action sounded wholly in 
contract. ‘‘ The rule in regard to obvious 
defects is of this sort. There seems no reason 
why a seller should not promise to be answer- 
able in damages for obvious defects, but his 
liability in tort is another matter. Just as in 
deceit it is essential that the statements must 
be such as to induce the plaintiff naturally to 
rely on them, so in warranty this natural reli- 
ance on the seller’s assertions was early 
regarded as essential.’’ This fact also explains 
the curiosity in the early law of warranty 
stated by Blackstone that ‘‘ the warranty can 
only reach things in being at the time of the 
warrant made, and not things in future.” 
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Many courts in this country have lost sight of 
the idea of warranty forming the basis of a 
tort, ‘‘ and most of the confusion in the law of 
express warranty is due to a failure to observe 
that a representation or affirmation by the 
seller which cannot without straining the 
facts be properly regarded as contractual 
(though the remedy of assumpsit and its 
equivalents may for convenience be permitted) 
is, and should be, a ground of liability for the 
seller.’’ 

An express promise or agreement to warrant, 
made at the time of the sale, clearly renders 
the seller liable. But there is much conflict 
and inexactness in defining what statements 
not made in the form of an express warranty 
or promise will render the seller liable. Penn- 
sylvania seems to have confined the liability to 
cases of express promise. No other American 
jurisdiction seems to go thus far, but many, 
especially the older ones, require an ‘‘ intention 
to warrant.” This requirement generally 
means, however, not an intent to contract or 
agree to be bound, but an intent to make a 
statement as matter of fact rather than as 
matter of opinion. The American cases are 
in great conflict, but an examination discloses 
a growing tendency to regard a positive state- 
ment by the seller by way of description of the 
goods or in regard to them as binding; and the 
meaning of the intent, if inserted in the defini- 
tion of warranty at all, seems to be apparent 
intent to assert a fact rather than an intent to 
agree to be bound. 

A troublesome distinction is sometimes made 
between ‘‘ mere description ”’ and ‘‘ statements 
constituting a warranty.”’ ‘The law, however, 
is now convincingly settled that descriptive 
statements do constitute a warranty, whether 
the seller makes them or whether the buyer 
in ordering goods makes them and the seller 
furnishes response to such an 
order.”’ 

The tortious character of warranty is of 
vital importance in considering how far state- 
ments made previously to the bargain may 
constitute a warranty. Such statements affect 
a buyer’s mind and are frequently the induce- 
ment to an ultimate sale. If such statements 
were a natural inducement to the bargain and 
the sellerought to haveso understood, he should 

be liable, though they were long prior to the 


goods in 
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bargain and not naturally to be regarded as 
forming part of the contract itself. 

The relation of warranty to tort is of impor- 
tance when considering the parole evidence 
rule, the basis of which is that it must be 
assumed that when parties were contracting 
in regard to a certain matter and reduced their 
agreement to writing, the writing expressed 
their whole agreement. This reason is obvi- 
ously inapplicable to a situation where an 
obligation is imposed by law irrespective of 
any intention to contract. Therefore it a 
buyer is induced by positive statements of 
fact to enter into a written contract for te 
purchase of goods, there seems no reason w iy 
these statements should not be admitted in 
evidence. The distinction between a sta‘e- 
ment of fact and one of opinion continua ly 
causes difficulty. Professor Williston state: a 
number of cases on each side as the best wiy 
of indicating where the line is to be drawn. 
The article concludes with a discussion of the 
rules as to the requirement of reliance by the 
buyer upon the seller’s statement. 

SHERMAN ACT (Defects and Remedies). 
‘The Sherman Anti-Monopoly Act and Pro- 
posed Amendments,’”’ by Everett P. Wheeler, 
Columbia Law Review (V. viii, p. 452). The 
Sherman Act is considered by Mr. Wheeler 
‘“‘one of a series of enactments . popular 
with the noisy part of the American people 
An abuse is discovered. Immediately a cr 
is raised against the use of the thing which has 
been abused, and an application is made to the 


wa 
‘ 


legislature to prohibit its use altogether.’ 
The abuses, he admits, were many. Capital 
showed a tendency to combine. Many com- 
binations were of public benefit. But other 


combinations had attempted to drive com- 
petitors out of business, not by producing a 
better article or selling continuously at a 
lower price, but by methods which whether 
legal or not were morally indefensible. Un- 
fortunately the government did not confine its 
proceedings to cases vf this description; one 
of its first actions was to restrain the enforce- 
ment of an agreement made by railroads west 
of the Mississippi to enable them to carry out 
the provisions of the Interstate Commerce 
Act in regard to the uniformity of rates. The 
Supreme Court held it would enforce the 
provisions of the act without limitation by 
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judicial construction. Perhaps the only limi- 
tation which has been held to be implied is 
that a combination to fix the prices of patented 
articles and the terms of use is held not to be 


illegal. The Northern Securities case seems to 
defeat the rule of the common law that a 
person selling a business could lawfully not 
contract that he would not engage in com- 
petition with the vender, at least so far as 
concerns a sale by a corporation or to a cor- 
poration formed for the purpose of acquiring 
the stock of other corporations. Thus the 
act has been extended to prohibit contracts 
not within the mischiefs at which its framers 
aim Probably its application to trade 
unions was not intended. A bill introduced 
in the House of Representatives in March 
proposes to amend the Sherman Act by 
authorizing all corporations except common 
carriers to register with the commissioner of 
corporations a copy of every “‘ contract or com- 
bination hereafter made other than a contract 
or combination with a common carrier.” 
The commissioner with the concurrence of 
the secretary of commerce and labor may 


enter an order declaring that in his judgment 


such contract or combination is in unreasonable 
restraint of trade or commerce among the 
several states or with foreign nations.” If 


no such order is made the contract is valid 
unless the same be in unreasonable restraint 
of trade or commerce the several 
states or with foreign nations.’?’ A common 
carrier may similarly file with the Interstate 
Commerce Commission a copy of a contract 
or combination hereafter made. 
be in the same way declared to be in unreason- 
able restraint; if it is not so declared no suit 
by the United States will lie unless the con 
tract be unreasonable restraint of interstate or 
foreign trade. This is a novel proposition, in 
effect authorizing an officer of the federal 
government to license a contract in reasonable 
restraint of trade, notwithstanding that such 
contract is prohibited unless licensed. Mr. 
Wheeler questions whether it would not be 
better to define in the act the contracts 
deemed in reasonable restraint and _ to 
authorize those in express terms, and whether 
the act does not impose on the officers of the 
government a burden greater than is defensible 
upon any theory of wise legislation. 


among 


This may 


YUM 








The bill proposes to take away the right to 
treble damages; for this change he sees no 
good reason. A wiser change would be to give 
the jury a right to find a verdict for exemplary 
damages in cases of a willful violation of the 
act and a willful tort. The constitutionality 
of the proposed act has been assailed on the 
ground that Congress has no right to delegate 
its power in the premises, but it seems to 
Mr. Wheeler to be merely a case of intrusting 
to officers of the government power to make 
regulations for the enforcement or application 
of general rules prescribed by statute. 

UNIFORMITY OF LAW (United States). 


‘‘ Uniformity of Law in the Several States 
as an American Ideal. IV.— State Courts 
vs. Federal Courts,” by William Schofield, 


Harvard Law Review (V. xxi, p. This 
concluding section of Judge Schofield’s article 
points out that the federal courts have great 
influence in securing uniformity of law and the 
amount the 


583). 


of business in federal courts is 
increasing. 

‘“In the competition, so to speak, between 
the state courts and the federal courts, it is 
of the utmost importance that the efficiency 
of the judiciary of the states should be main- 
tained. If diversities in the laws of the states 
continue to increase, increasing dissatisfaction 
of the community may cause all persons who 
are interested in uniformity of law to unite in 
the federal 
jurisdiction in the sphere of private law. If 
Congress should make the jurisdiction of the 
federal courts exclusive in every case to which 
the judicial power of the United States extends, 
the volume of business in the 
would be diminished. 

‘““ There is a strong tendency at the present 
time to extend the legislative power of the 


a general movement to extend 


state courts 


national legislature, especially in the regulation 
of interstate commerce. It is quite probable 
that in the future Congress will exercise control 
under the Constitution over subjects which 
have hitherto been left to the legislative action 
of the states. That tendency is increased by 
the unfortunate belief which is widespread 
among the people that state legislatures have 
not legislated with wisdom and fidelity to the 
public interests. The existence of this belief 
is proved convincingly by the many provisions 
of modern state constitutions manifestly 
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aimed at the restriction of legislative power. 
If, unhappily, the judiciary department of the 
states, or of a number of the states, should also 
fail in public esteem or confidence, what would 
become of the governments of the states? 
Without an upright and efficient judiciary 
the states cannot endure. Without the states 
the union of states cannot endure. 

““ Uniformity of law in the several states 
gains new importance when viewed as a means 
of upholding the state courts as against the 
federal courts, and of preserving the just 
balance between the federal government and 
the governments of the states. Such uni- 
formity cannot be attained or preserved merely 
by reducing the law or a portion of the law 
to a statute or code. It can be attained and 
preserved only by the united efforts of all 
who are engaged in the study or administration 
of the law, in a spirit of loyal devotion to the 
inherited systems of common law and equity 
which have descended to us from the past. 
The most effective organization of courts in 
the several states, with a view to secure to the 
public the best administration of justice, and 
to maintain the science of jurisprudence in 
spite of the mass of precedents and statutes 
and the bewildering diversity of rules, will 
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come only through labors informed and 
inspired from the same great sources. Uyon 
the quality of the work done by the jud¢es 
lawyers, and teachers of law in the Uni 
States, in their respective spheres, depe« 
the future of uniformity of law in the sevcral 
states, and, it may almost be said, the existence 
of state law, and of the states themselve 
political sovereignties.”’ 

UNIVERSITIES. ‘‘ The Law of the | 
versities. I. General,’ by James Williams, 
Law Magazine and Review (V. xxxiii, p. 254). 
A short article giving some account of 
legal history and powers of the universi ies. 

WILLS. In the May Illinois Law R. 
(V. iii, p. 1), Professor Roscoe Pound giv 
scholarly analysis of the theory on which 
common law should deal with ‘ Legacie 
Impossible or Illegal Conditions Preceden 
He shows that the doctrine that the condition 


may be disregarded is based on a disputed 
doctrine in the Roman law supported only 
by its rule zm favorem testamentt. Under our 
modern statutes of distribution there is no 
presumption in favor of a legacy and the same 


rule should be applied in wills as in contracts. 
He holds that the question is still open in 
most American jurisdictions. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, at2s5centseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ALIENS. (Naturalization.) U.S. Dist. Ct.— 
By Act Congress, June 29, 1906, c. 3592, 34 Stat. 
596 [U. S. Comp. St. Supp. 1907, p. 419], it was 
provided that an alien may file a petition to be 
naturalized, not less than two years nor more than 
seven years after declaration of intention. The 
petitioner in the case of In re Wehrli, 157 Fed. 
Rep. 938, had filed declaration of intention to 
become a citizen in 1898, but failed to complete 
the proceedings necessary to naturalization until 
after the passage of the statute above referred to. 
It was then claimed that his right was barred, 
but the court held that the statute was in the 
nature of one of limitation; that it should not be 
given a retrospective effect, and that persons 
having filed declaration of intention previous to 
its enactment would not be barred from comple- 
tion of the naturalization proceeding until seven 
years after its passage. 


ANIMALS. (Injuries from Ferocious Beast.) 
N. Y. Ct. of App. — Plaintiff, in the case of Molloy 
v. Starin, 83 N. E. Rep. 588, sued defendant, who 
was a common carrier, for injuries received from 
a wild bear in one of defendant’s freight houses. 
It was shown that several bears were shipped on 
one of defendant’s steamboats, and that at the 
dock, plaintiff, a boy nine years old, out of a 
spirit of curiosity, went into one of the freight 
houses, where the animals were confined in cages 
and, coming too near one of them was seized by 
the foot and injured. Recovery was had in the 
trial court, and the decision affirmed by the 
Appellate Division, but the Court of Appeals 
reversed the judgment, and held that the carrier 
was under obligation to receive the animals for 
transportation, and no negligence on its part 
was shown warranting recovery. 


In this case the principal point, aside from 
negligence and contributory negligence, was the 
question whether a common carrier which transports 
trained bears and allows them to remain in its 


warehouse for a few hours while their owner goes 
out to hire a truckman, thereby becomes the 
harborer or keeper of wild animals so as to make 





him an insurer, and absolutely liable for any 
damage done by them. It is to be noted that the 
owner accompanied the bears during the transpor- 
tation and looked after them and left them only 
for a short time after their arrival. The case was 
vigorously contested by able counsel on both sides, 
but neither one could cite a decision precisely on 
this point. It seems to be assumed that a bear is 
a wild and dangerous animal within the rule, even 
though he be a trained or performing bear. And 
the majority opinion holds that the common carrier 
in this instance was not their keeper within the 
rule. 

The trial court instructed the jury that the 
carrier could not refuse to take property for trans- 
portation simply because of its dangerous character. 
But that point is not determined upon this appeal, 
the majority of the court holding merely that the 
carrier was certainly warranted in taking this 
dangerous kind of property for transportation, and 
did not thereby become its owner or keeper within 
the rule of absolute liability. F.T.C. 


BANKRUPTCY. (Preference by Bankrupt Stock- 
broker.) U. S. Sup. Ct.—The bankruptcy of a 
stock broker and the rights and liabilities arising 
therefrom command the attention of the United 
States Supreme Court in Richardson v. Shaw, 28 
Sup. Ct. Rep. 512. The bankrupt had pledged 
stocks of his customers, and within four months of 
the adjudication and while insolvent had redeemed 
certain of them and turned them over to the 
customer for whom they were purchased. The 
trustee in bankruptcy brought action for their 
recovery on the ground that the transaction con- 
stituted a preference in violation of the Bank- 
ruptcy Act. The claim was made that as the 
broker was under no obligation to deliver partic- 
ular certificates to the customer the relation of 
debtor and creditor rather than that of pledgor or 
pledgee existed at the time of insolvency. The 
court held that while the broker might not be tech- 
nically a common law pledgee yet such was the 
real and essential character of the relation and as 
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the certificates of stock were not the property 
but only tokens of ownership, it was immaterial 
that he was not compelled to return any desig- 
nated ones to his customer. 


This case squarely raised the issue of what is 
the exact legal relation between a stock broker and 
his customer, where shares are bought on margin. 
When a broker takes an order for the purchase of 
shares of stock, he acts as agent for his customer. 
All the courts agree on this proposition. 

Then the second stage of the transaction is for 
the broker to advance from his own funds for the 
benefit of his customer that part of the purchase 
price of the stocks which the customer has not 
paid. All the authorities agree that in the second 
stage of the transaction the stock broker does not 
act as an agent, but there has been a wide difference 
of opinion as to just what the relationship between 
the broker and his customer is during the second 
period. ; 

In 1867 the New York Court for the first time 
gave this matter careful consideration, and held, 
in a majority opinion, that the relationship was 
that of pledgor and pledgee. This view was seri- 
ously questioned in some subsequent New York 
opinions. However, the majority of courts, as a 
matter of course, fell into line with the New York 
precedent. 

For a collection of cases see 

1 Dos Passos, Stock Brokers and Stock 
Exchanges, 193”. 

Many of the better considered decisions, however, 
refused to follow the New York view, and held that 
this relationship between the customer and the 
broker was not that of pledgor and pledgee, but 
that of independent contractors, the one a buyer, 
the other a seller. 


Flagg v. Baldwin, 38 N. J. Eq. at 228~9. 
Rutchizky v. De Haven, 97 Pa. St. 202. 

North v. Phillips, 89 Pa. St. 250. 

Fariera v. Gabel, 89 Pa. St. go. 

Brua’s Appeal, 55 Pa. St. 294. 

Ingraham vy. Taylor, 58 Conn. 503; 20 A. 601. 
Thompson v. Cummings, 68 Ga. 124. 

Gregory v. Wendell, 40 Mich. 432. 

Re Daniels, 13 N. B. R. 46. 

Wood v. Hayes, 15 Gray 375. 

Covell v. Lord, 135 Mass. 41. 

Weston v. Jordan, 168 Mass. 401; 47 N. E. 133. 
Chase v. Boston, 180 Mass. 458; 62 N. E. roso. 
Rice vy. Winslow, 180 Mass. 500. 








In Re Swift 105 Fed. 493 S. C. in C. C. A. 112 
Fed. 318. 

Bongiovanni Societe Generale 54 L. T. (N.S.) 320. 

Bentinck v. London Joint Stock Bank L R. 
[1893] 2 Ch. 120. 

The logic of the relationship seems most cleirly 
analyzed by tke English Chancery Court in 
Bentinck case: 

‘¢ When a client directs a broker to buy stock for 
which the client is not himself finding the mone. to 
pay at the time, the money is provided by 
broker, and he borrows the money for the purp se. 
This is done sometimes, no doubt, by a pure nd 
simple loan; but in a very large majority of 
cases . . . the thing is done by the broker finc ng 
the money on ‘ contango’ and then what happens 
is this: he is treated not as the mortgagee or pled ‘ee 
of the shares for the money which he advances, 
but he becomes by contract the purchaser of the 
shares out and out, and they become his « 
property. The shares are not yet transferred to 
him, he does not acquire any legal interest in the m; 
but, as between the client on whose account he has 
bought them on the one hand, and himself on the 
other . . . he becomes the absolute owner of the 
property, subject, however, to a contract made at 
the same time, or part of the same contract, that 
he is to re-sell to the client a like amount, not the 
same identical shares, but a like amount of similar 
shares. . . . Therefore, in fact, these ‘ contango’ 
transactions, although they are constantly treated 
as loans of money, even by persons who are 
thoroughly familiar with the business, although 
they are popularly spoken of, even on the Stock 
Exchange and by members of the Stock Exchange, 
when they come before the Court, as loans, yet 
when the transaction is regarded from a legal 
point of view, it is not a loan on the client’s security, 
but is a sale by which the broker becomes entitled 
to the security as his own, although he is subject 
to a contract to re-sell to the client, not the same, 
but an equal amount of similar shares of stock at 
a future date. In all these transactions, therefore, 
when money is borrowed from a stock broker on 
‘ contango ’ or ‘ continuation,’ whether the money 
is obtained from the dealer or from other stock 
brokers, or from bankers, the result is the same: 
the arrangement is one by which the broker 
becomes, as between himself and his client, the 
owner of the shares in question, although he is 
under a contract to provide an equal amount of 
similar shares at a future date. This being the 
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nature of the business between the parties, the 
reason why these ‘ contangos’ or ‘ continuations ’ 
are often called loans is quite clear; but this does 
not alter the legal position of the parties concerned 
in them, or prevent the shares held by the brokers 
under such circumstances from being their own 
and available by them.” 

In the present decision the Supreme Court is 
inclined to adopt the New York view, but at the 
the same time does not come out squarely to that 
effect. It recognizes there are many incidents in 
the relationship which are inconsistent with that 
of a mere pledge. The Court reaches the conclusion 
that * although the broker may not be strictly a 
ple‘gee, as understood at common law, he is 
essentially a pledgee.” By this we understand that 
the broker is some sort of a pledgee not known to 
the common law, not exactly a pledgee but still a 
pledgee. It is to be regretted that the Supreme 
Court has not come out squarely either for the 
New York or for the English doctrine. 

LEE M. FRIEDMAN. 


' CARRIERS. (Street Railway Transfers.) Minn. 
— treet railway patrons will be interested in 
the decision of the Minnesota Supreme Court in 
Morrill v. Minneapolis St. Ry. Co., 115 N. W. Rep. 
395. The action brought for wrongful 
expulsion of plaintiff from one of defendant’s 
cars. The evidence went to show that on alight- 
ing at a transfer point, plaintiff asked for a trans- 
fer to a designated line, and received from the 
conductor one which she would be 
accepted on the cars on such line on which she 
subsequently took passage. The conductor on 
this car, however, refused to honor her transfer, 
and on her declining to pay another fare she was 
ejected from the car. One of the principal points 
of contention was as to whether plaintiff, as a 
passenger, was bound to examine the transfer 
slip on receiving it, to see that it was correct. 
The Supreme Court held that as it was the duty 
of the defendant company, under city regulations 
governing its operations, to issue transfers such 
as plaintiff requested, it was bound to see that 
those that were given were correct; that the rights 
of a passenger to whom a conductor has given a 
wrong transfer are in no wise affected by his 
negligence, and as the transfer is merely a certif- 
icate or token,.and not a new contract between 
the carrier and passenger, the latter has a right 
to continue his journey on the line for which he 
asked the transfer, notwithstanding the mistake 
of the conductor in issuing it. 


COPYRIGHTS. (Restraining Infringement.) 
U.S. Sup. Ct. — A question of infringement of the 


was 


supposed 





book of references of a mercantile agency, is 
passed upon by the United States Supreme Court 
in Dun v. Lumbermen’s Credit Ass’n, 28 Sup. Ct. 
Rep. 335. It appeared from the facts found in 
the courts below that plaintiff was the proprietor 
of a mercantile agency publishing a book of 
references containing lists of merchants, manu- 
facturers and traders throughout the United 
States and Canada. Defendants published a 
book called the reference book of the Lumber- 
men’s Credit Ass’n. It was claimed that much 
of the information in defendant’s book was copied 
from that published by plaintiff, but the evidence 
went to show that defendants’ book of about 60,000 
names contained more than 16,000 that were not 
found in that of plaintiff, and a great deal of 
additional information relative thereto. The 
Supreme Court, while recognizing the possibility 
that some of defendant’s agents might have taken 
some advantage of plaintiff in the use of its book, 
held that no sufficient piracy was shown to 
warrant an injunction, and affirmed the decision, 
dismissing the bill for want of equity. 


CORPORATIONS. (Right to Compel Service by 
Electric Company.) Mass.— The decision of the 
Supreme Judicial Court of Massachusetts in Weld 
v. Gas & Electric Light Com’rs, 84 N. E. Rep. 
tor, and Same v. Edison Electric Illuminating 
Co. Id., is of considerable importance to the 
general public as involving the right to compel 
service by an electric lighting company where 
light is furnished to complainant by another 
company. There are two electric lighting corp- 
orations holding franchises and doing business in 
Boston where complainant’s house is located. 
He was formerly served by the respondent com- 
pany but tne two corporations entered into an 
agreement for division of territory and the right 
to supply complainant fell to the other company. 
There was no claim but that the service by it 
was adequate nor that the charges were excessive, 
but it was alleged that electric lighting companies 
were quasi public in nature and bound to serve 
all persons equally. This was recognized by the 
court as being true as a general principle but it 
held that the doctrine should not be carried so far 
as to take from corporations the administration 
of the details of their business, and as complainant 
showed no injury the petition to compel service 
was dismissed. 


COURTS. (Jurisdiction of Action against 
Foreign Sovereign.) Mass.— In Mason v. Inter- 
colonial Ry. Co. of Canada, 83 N. E. Rep. 876, an 
action for personal injuries, it appeared that the 
railroad belonged to King Edward VII, and the 
question at once arose whether that fact would 
defeat the jurisdiction of the court. It was held 
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that it would and that plaintiff had no remedy 
in the courts of this country. The American 
cases Briggs v. Lightboats, 11 Allen 157, and 
Schooner Exchange v. McFaddon, 7 Cranch (U.S.) 
116, 3 L. Ed. 287 and several English decisions are 
cited as precedents. 


CRIMINAL LAW. (Former Jeopardy.) Pa.— 
A question of former jeopardy was decided by 
the Pennsylvania Supreme Court in Common- 
wealth v. Ramunno, 68 Atl. Rep. 184, which, 
though by no means new, is interesting. After 
defendant had been convicted and imprisoned for 
an assault, his victim died from the effects of his 
wounds and defendant was thereupon tried and 
convicted of murder. The court held that as 
there could be no murder until death of the victim 
and as in this instance he was still alive at the 
time of the trial for assault, the plea of former 
jeopardy was properly overruled. 


CRIMINAL LAW. (Right of Accused to be 
Confronted by Witnesses.) Ala. — The construc- 
tion of the constitutional guaranty to an accused 
of the right to be confronted by the witnesses as 
including right of cross-examination, is the vital 
question in the case of Wray v. State, 45 So. Rep. 
697, recently decided by the Supreme Court of 
Alabama. While accused was on trial for murder, 
a witness who was extremely ill was brought in 
on a cot. The court refused to allow a general 
examination on the ground that it would be in- 
human and perhaps result fatally, but granted 
the request of the state to ask just one question. 
Accused was not refused the right to cross-examine 
but the Supreme Court held that he could not 
be compelled to take the risk invoked in doing 
so and reversed the judgment of conviction secured 
in the lower court. 


INDICTMENT. (Defects in Conclusion.) Mo, 
— Defects in indictments which would probably 
appear very insignificant to the ordinary layman 
were held by the Missouri Supreme Court in State 
v. Skillman, 107 S. W. Rep. 1071, and State v. 
Campbell, tog S. W. Rep. 706, to be fatal. The 
Constitution of Missouri provides that all indict- 
ments shall conclude ‘‘ against the peace and 
dignity of the state.’’ The indictments in each 
of these cases omitted the word “ the’ before 
state. The opinion of the court in the Campbell 
case reviews quite a number of decisions from 
other jurisdictions and says: “ It is not a satis- 
factory solution of this proposition to say we 
know what was intended or meant by the con- 
clusion in the case at bar, or that it was a mere 
matter of form. The proposition confronting us 
is not what the pleader meant to say, but what 
he did say, and do the terms used in concluding 





the indictment in this case substantially conform 
to the requirements prescribed by the Constitu- 
tion?” 

INFANTS. (Right of Next Friend to Select 
Tribunal.) U.S. Sup. Ct. — In the case of Matter 
of Moore, 28 Sup. Ct. Rep. 585, it appeared that 
one Albert Moore, an infant, had instituted suit 
in a state court in Missouri against the Louisvi'le 
& Nashville R. R. Co. Defendant obtained 
order for removal of the cause to the Unit 
States court, and plaintiff thereafter apparen 
acceded to proceedings in that tribunal by filing 
an amended petition, entering into stipulatioiis 
etc. Later on, an attempt was made to com 
remand of the case by mandamus, it being claim 
that the next friend in whose name the suit ws 
instituted had no authority to proceed in te 
Federal Court. The United States Supreme 
Court held that the choice of tribunal was one 
properly devolving on a next friend and denicd 
the petition for mandamus. 

LANDLORD AND TENANT. (Destruction of 
Premises by Fire.) Mo. Court of Appeals. — in 
Sedalia Planing Mill & Lumber Co. v. Swift & 
Co.; 107 S. W. Rep. 1093, the Kansas City Court 
of Appeals adds another case to the long line of 
decisions bearing on the liability of a tenant for 
rent on destruction of the premises by fire, and 
holds that recovery may be had notwithstanding 
the fact that the building which was destroyed 
was the thing which was leased, and that the 
landlord had collected insurance for the property 
destroyed. 

MANDAMUS. (Compelling Remand of Case to 
State Court.) U.S. Sup. Ct. — An injunction suit 
was recently instituted in one of the state courts 
of Nebraska to prevent the Chicago, Burlington 
& Quincy Ry. Co. from charging rates for trans- 
portation in excess of those fixed by the state law. 
The state of Nebraska, the attorney general and 
the members of the state railway commission 
were named as plaintiffs. Defendant petitioned 
for removal of the cause to the Federal Circuit 
Court, on the ground that a controversy wholly 
between citizens of different states was involved, 
and that the state of Nebraska was not a necessary 
nor proper party. The prayer of the petition 
was granted, and the cause duly removed from 
the state court. The Supreme Court of the 
United States was then asked to grant a writ of 
mandamus to compel the Circuit Court to remand 
the case to the state court. This was refused in 
Ex parte Nebraska, 28 Sup. Ct. Rep. 581, on the 
ground that the judicial discretion of the lower 
court was involved in determining that the state 
was not a proper party, thus precluding review 
by mandamus. 
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MARRIAGE. (Common Law Marriage.) N. Y. 
Sup. Ct. — Questions as to legitimacy and inheri- 
tance as dependent on common law marriages are 
continually coming up in one form or other. In 
Geiger v. Ryan, 108 New York Supplement 13, 
it appeared that defendant celebrated a civil and 
an ecclesiastical marriage with the mother of 
plaintiff who was the daughter of a man with 
whom her mother had been cohabiting before 
her marriage to defendant. The mother out- 
lived, by several years, the father of plaintiff, 
and after her marriage to defendant and up to the 
time of her death, cohabited with him. The 
court held that while a presumption of a valid 
marriage with the father of plaintiff might be 
presumed so as to legitimize plaintiff and possibly 
invalidate the ceremonial marriage with defen- 
dant, the continued cohabitation with defendant 
after death of plaintiff’s father would establish a 
valid common law marriage with defendant. 


NAVIGABLE WATERS. (Obstruction by Log- 
ging Operations.) Me.— Owners of summer cot- 
tages are held by the Supreme Judicial Court 
of Maine in Smart v. Aroostock Lumber Co., 68 
Atl. Rep. 527, to a right of passage on a small 
navigable stream as against a logging company 
which had obstructed it for several miles with 
logs floated down to its mills. The defendant 
claimed that it had monopolized the commercial 
business on the stream and that consequently no 
one was injured, but the court held that plaintiff 
was entitled to its use for access to his summer 
cottage and that navigation for the purpose of 
mere pleasure is as muth within the protection 
of the law as is a use for commercial purposes. 

NEGLIGENCE. (Proximate Cause.) Mass. — 
In “ Sullivan v. Old Colony Street Ry. Co.” 83 
N. E. Rep. 1091, it was claimed that the premature 
birth of a child, conceived several months after 
an injury to the mother, could not be charged to 
be the result of such injury as there must have 
been an intervening efficient cause by voluntary 
act. The court could not be persuaded to take 
that view but said ‘‘ The perpetuation of the human 
Tace cannot be termed a voluntary act but it 
rests upon instincts and desires which are funda- 
mentally imperative.” 

POST OFFICE. (Delivery of Mail.) U.S. Sup. 
Ct. — In the case entitled National Life Insurance 
Company of the United States of America v. 
National Life Insurance Company, 28 Sup. Ct. 
Rep. 541, the Supreme Court of the United States 
is asked to determine as to which of the parties 
mail matter addressed ‘‘ National Life Insurance 
Company, Chicago, Ill.,” without any designa- 
tion of street or number or any other distinction 
Should be delivered. It seemed that the com- 





plainant was chartered by act of Congress in 1868, 
while defendant -was incorporated under the law 
of Vermont in 1848 under the name “ National 
Life Insurance Company of the United States,” 
which was changed in 1858 to its present name 
““ National Life Insurance Company.’”’ It was 
admitted to do business in Illinois in 1860, and 
has continuously done business in that state 
since that time. Considerable mail matter has 
all along been received at the Chicago Post Office 
addressed simply ‘‘ National Life Insurance 
Company ”’ part of which was shown to belong 
to one of the parties to this suit and part to the 
other. There had been considerable discussion 
as to which one of these companies this matter 
should be delivered but the post office department 
finally issued an order that it should all be turned 
over to the defendant in view of the fact that the 
address corresponded with its name and it was 
first organized. The present action was to enjoin 
the carrying out of this order but the Supreme 
Court refused to interfere with the ruling of the 
postal authorities. 


PROCEDURE. (Limitation of Actions.) Miss. 
— The application of the statute of limitations to 
recovery by heirs, of land sold to pay the debts 
of the estate, comes up in a peculiar way in Jordan 
v. Bobbitt, 45 So. Rep. 311. The owner through 
whom all parties claimed as a common source of 
title died in 1861. A few years later the widow 
conveyed her dower interest to a remote grantor 
of defendant who subsequently also purchased it 
at sale under order of court for payment of debts 
of the estate. After the death of the widow 
some thirty years later, the heirs brought action 
for recovery of the land claiming that the admin- 
istrator’s sale was invalid and as the purchaser 
was then in rightful possession under conveyance 
of the life interest of the widow they had no right 
of action to recover it until after her death and 
could only be barred by the ten years statute of 
limitation then in force and not by the one year 
statute in force at the time of sale. The Supreme 
Court of Mississippi held that the one year statute 
applied notwithstanding it had been repealed 
before the suit was commenced; that it began to 
run on the death of the widow and as the action 
was not begun within that time it was barred. 
Judge Whitfield dissents most emphatically from 
the majority of the court and characterizes the 
decision as one which leaves no rights to remainder- 
men and reversioners. 


PROPERTY. (Party Walls.) Mass. Where 
a party wall has been built by an adjoining land- 
owner under agreement with his neighbor that 
reimbursement shall be made for one half the 
cost of the part he may subsequently use, will the 
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driving of nails and fastening pulleys and cords 
for the suspension of articles for sale constitute 
a prohibited use of a portion for which the person 
so doing has made no contribution to the cost? 
The Supreme Judicial Court of Massachusetts in 
the case of Berry v. Godfrey 84 N. E. Rep. 304 
holds that it does and that the one constructing 
the wall is entitled to at least nominal damages 
therefor. 


TAXATION. (Impairing Contract Right of 
Corporation to Exemption.) U.S. Sup. Ct.— An 
interesting question relating to exemption from 
taxation is passed on by the United States Supreme 
Court in Yazoo & Mississippi Valley Railway 
Company v. Vicksburg, 28 Sup. Ct. Rep. 510. It 
appeared that in 1888 the legislature of Mississippi 
passed an act giving authority to the city of 
Vicksburg to enter into a contract with the Mem- 
phis & Vicksburg Railway Company by which 
it was agreed that with certain exceptions it should 
be exempted from all municipal taxation for a 
period of 99 years and that this right should 
extend to its successors or any company into 
which it might merge by consolidation or other- 
wise. In 1890 a new state constitution was 
adopted which provided that ‘‘ All corporate 
franchises under which organizations have not in 
good faith taken place at the adoption shall be 
subject to its provisions ’”’ and by another section 
provided that property of all private corporations 
for pecuniary gain shall be taxed the same as that 
of individuals. 

In 1892, the Louisville, New Orleans and Texas 
Railway Company of which the Memphis & Vicks- 
burg Company was a constituent part consolidated 
with complainant and thereafter claimed the 
right of exemption under the statute and contract 
above referred to. The court held, however, that 
the consolidation subsequent to the adoption of 
the new constitution brought it within its terms 
and that it could not now claim the exemption 
originally given to the Memphis & Vicksburg 
Company. 

TORTS. (Joinder of Tort Feasors as Parties.) 
Tex. Civ. App. — Defendant in error in the case 
of Sun Co. v. Wyatt, 107 S. W. Rep. 934, brought 





action against the Sun Company, the Security 
Oil Company and the Higgins Oil & Fuel Com- 
pany, to recover damages for a nuisance allege 
to have been created by these parties by reas: 
of certain pipe lines laid in front of the premis:: 
of plaintiff. Each of defendants demurred t 
the petition for misjoinder of parties defendant, 
on the ground that there was no averment 
common ownership or operation of the pipe lin:s 
claimed to have caused the injury, nor any joint 
action in creating or maintaining the nuisance. 
The court below overruled the demurrers, an 1 
plaintiff recovered judgment assessing damag s 
separately against each of the defendants, w! 
thereupon appealed to the Court of Civil Appea 
That tribunal said: ‘‘ It may be, and we a 
inclined to think that it would probably be 
more sensible rule to allow all of the defendan‘s 
to be sued in one action, holding each responsibe 
only to the extent that its own acts contribut: 
to the damages, but none of the authorities su)- 
port this rule so far as we have been able to fin: 
except the case of Warren v. Parkhurst, 92 N. 
Supp. 725.’ The judgment of the trial court w 
therefore reversed and the cause remanded. 


WITNESSES. (Credibility.) Mo. — The 
Supreme Court of Missouri, in the case of Huss 
Heydt Bakery Co., 108 S. W. Rep. 63, passe: 
upon the question of the right to show member- 
ship of a witness in the same labor organizati: 
as that to which plaintiff belonged for the purpose 
of affecting credibility. The court said: ‘“ Had 
there been a manufacturers’ union, and members 
thereof had been called for defendant, it would 
have been proper to have inquired of such witnesses 
as to whether or not they belonged to such union. 
In each the bonds of union are strong, as we are 
taught by common observation. . . . They may 
not be as closely interested as are partners, but 
they are interested in the promotion of a certain 
and definite purpose, and in that way would be 
subjected to the same rule. Certainly it would 
not be improper to ask a witness if he was a 
partner of a party to a suit. We conclude there- 
fore that there was no error in the admission of 
this evidence.”’ 
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Law v. Art. — Boston was convulsed, last 
winter, by an incident in the rivalry of two opera 
impressarios, which resulted in a suit in breach 
of contract by Mr. Hammerstein against the 
tenor Albani, then singing for Manager Russell 
On the theory that the defendant was about 
to leave the state, he was arrested on mesne 
process just before the curtain arose for the 
second act of Jl Trovatore, in which he was 
sincing Manrico. There was an awkward 
wait, then the manager appeared and related 
his troubles to the audience, and assured them 
that the performance should proceed, though 
it would be necessary that the constable 
accompany his prisoner until a suitable bond 
could be executed. 

‘The director’s next care was the tenor him- 
self. Could he, would he, proceed with a 
deputy sheriff at his heels and mindful that 
such a prisoner had once escaped by a quick 
turn through the wings? Yes, Mr. Albani 
would continue. It was the business of Man- 
rico to battle with all sorts of fate. Accord- 
ingly the curtain rose upon the familiar scene 
of the gypsy encampment. There reclined 
Manrico, ‘“‘ wrapped in a large cloak, his 
helmet at his feet, his sword grasped in his 
hand ’’ —-Verdi’s stage directions to the letter 
and Mr. Albani looking every inch the roman- 
tic and fated hero. There, as well, in one of 
the wings, in full view of at least two-thirds of 
the audience, stood the constable looking also 
every inch a constable from the soles of his 
policeman’s shoes to. the crown of his derby 
hat —a portly and inoffensive person, half- 
amused, half-embarrassed, but dutiful always. 
An unappreciative audience hissed him with 
true Italian fervor, while Mr. Albani cast 
skew and expressive eyes upon him. 

The action of the opera proceeded, and not 
long did Manrico recline. Now the “ busi- 
ness” of his part bade him cross the stage, 
or take his place by the Gypsy’s side. Or 
again he descended to the foot-lights the bet- 
ter to propel a high note to the ears of his hear- 
ers. At each movement, at each gesture, the 
constable started, as though his prisoner were 
about to leap across the footlights. Nothing 
happened, and the constable shifted his watch- 





ful pose to the other leg. At every pause, the 
audience showered its applause upon Man- 
rico, and by this time Mr. Albani had caught 
the true spirit of the incident. He waved his 
hands scornfully at the deputy; he mocked 
him with his eyes; he chose the particular 
wing in which that officer stood for his final 
and excited rush from the stage, and before 
the curtain shut off that functionary he was 
obviously settling his hat anew upon his head. 

The scene shifted to the sombre court-yard 
of the convent. Into it trooped the retainers 
of the Count di Luna; then Leonora and the 
nuns; then Manrico and his soldiers; and last 
the constable posting himself at the convent 
gates, well in the moonlight. Apparently his 
apprehensions had become fewer; at least 
Manrico was in the centre of his enemies. But 
the scene is bustling; to and fro through the 
gate flow the soldiers of the chorus and the 
singing actors. Were they as careful as they 
might be or did their histrionic energy make 
them careless. Who shall say, but more than 
once the deputy had to settle his hat afresh. 
At the end came his reward. Loud was the 
applause; many the calls for the singers; 
courteously Mr. Albani, now in high spirits, 
motioned to the constable to join him. He 
returned the bow with equal courtesy, but he 
budged not a step toward the footlights and 
the laughing audience. In the entr’acte Mr. 
Russell announced that a bond had been filed, 
and that Mr. Albani was free; and the rest of 
the performance returned to the normal. Pre- 
sumably the deputy departed to meditate on 
his first and only appearance in ‘ I] Trova- 
tore,’”’ and Mr. Hammerstein in New York 
must have slept well. 


Spiritualizing.— Robert Smith, brother of 
Sydney Smith, and an ex-Advocate-General, 
on one occasion engaged in an argument with 
a physician over the relative merits of their 
respective professions. 

**T don’t say that all lawyers are crooks,”’ 
said the doctor, ‘‘ but you’ll have to admit that 
your profession doesn’t make angels of men.” 

‘** No,” retorted Smith, ‘“‘ you doctors certain- 
ly have the best of us there.’’— Rochester Herald. 
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A Commissioner. — Most of the members of 
the Bar have heard of various kinds of ‘‘ com- 
missioners ’’ for example, Commissioners of 
Corporations, Transit Commissioners, Police 
Commissioners, and, in Boston, the Finance 
Commissioners, but a witness in the Superior 
Court the other day extended the name to still 
another line of work. 

He gave his occupation as ‘‘ Commissioner ”’ 
and on direct examination it was left that way. 
On cross-examination, however, counsel was 
inquisitive and asked what his duties were, 
with the result that the witness proved to be a 
man who on hearing of an accident, saw the 
injured party and secured the case for some 
lawyer and received for his services a com- 
mission on the amount recovered. Or as 
counsel unfeeling put it he was an ‘“‘ ambu- 
lance chaser.” 


Sober as the Judge. — Judge Boyd of the 
Irish bench kept a supply of his favorite 
‘“‘ pizen ’’ on the desk before him in an ink- 
stand of peculiar make. When he wanted a 
sip he took it through a quill pen, while counsel 
professed entire ignorance of the little 
manceuvre. 

“Tell the Court truly,’”’ he once said to a 
witness, ‘‘ were you drunk or sober? ”’ 

** Quite sober, my lord,” replied the man. 

And his counsel added, with a look at the 
inkpot: ‘As sober as a judge.”’— Pall Mall 
Gazette. 


Conflicting Evidence. —— The venerable and 
learned Justice John M. Harlan, during a 
game of golf at Chevy Chase, explained the 
intricacies of evidence to a young man. 

“ Usually, in conflicting evidence,’’ he said, 
“one statement is far more probable than 
the other, so that we can¥decide easily which 
to believe. ” 

“It is like theJboy andjthe house hunter. 

“A house hunter, getting off a train at a 
suburban station, said to a boy: 

‘“**My lad, I am looking for Mr. Smithson’s 





new block of semidetached cottages. How 
far are they from here?’ 

““*About twenty minutes’ walk,’ the boy 
replied. 

““*Twenty minutes!’ exclaimed the house 
hunter. ‘Nonsense! The advertisement sa\s 
five.’ 

“**Well,’ said the boy, ‘you can believe ie 
or you can believe the advertisement; but | 
ain’t tryin’ to make no sale.’ ’’— Washing:on 
Star. 


The Lawyer and the Baker.—A Boston 
lawyer tells of the conversation between a 
legal light of that city, about to furnish a ‘ill 
of costs, and his client, a baker. 

‘** T hope, sir,”’ said the latter, ‘‘ that you will 
make it as light as possible.” 

‘** You might perhaps say that to the foreman 
of your establishment,” suggested the attorney 
with a frigid smile; “‘ but that is not the way I 
make my bread!’ — Lippincott’s. 


The Judge’s Advantage. —‘‘ There is one 
advantage which a judge always has in his 
profession.” 

‘“* What is that?” 

‘* Whether he succeeds in a given case or 


not, he can always try it.’””— Kansas City 
Independent. 
The Magnates in Jail. — ‘‘ So you people put 


a couple of magnates in jail on heavy fines, did 
you?’ asks the investigating reformer. 

‘“‘ Yes,”’ replies the native. ‘‘ We fined them 
the limit; they wouldn’t pay and we put them 
in cells.” 

‘‘ That’s a good example.’ 

“Ts it? Within two days they organized 
the prisoners, guards and jailers into the 
International Penalty Company, issued five 
hundred million in bonds, paid the fines of all 
the prisoners, left us with a mortgage on the 
jail and the court-house—and stuck the 
surplus money in their pockets.’’ — Chicago 
Evening} Post. 
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ADVERTISEMENTS 





A YOUNG LAWYER, with nearly eight years 
experience as Register of Probate, desires to 
become associated with an attorney or law firm in 
Boston or vicinity having a probate practice. 





Address A. R. P., care of The Green Bag, 
83 Francis St., Boston, Mass. 
BRIEFS - - ARGUMENTS - - OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give 
Opinions on all questions submitted by Attorneys in any jurisdiction 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. 
Our ‘acilities are unlimited. We guarantee satisfaction. LAWYERS 
may be fully prepared for trial. JUDGES may decide with all pre- 
cedents before them. Terms reasonable. Write for particulars. 

THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D.C. 

" on any proposition, highest courts every- 
LEGAL OPINIONS where: Advice, consultation, American or 
foreign; Claims, suits, cases filed and prosecuted before Congress, 
Executive departments, State and Federal governments, and in all 
cours, and also defended therein; Appearances made and motions filed 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis ’ citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 
U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
ye Address THE HANLONS. Attorneys, WasHincton, D.C., 

S.A. 


Prompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW FISCAL PRACTICE 


(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capital for development purposes, underwrite (guarantee) same from 
loss of money invested therein, act as registrar and transfer attorne 
thereof, including advice on the administration of and the law deci- 
sions governing them and the‘r securities issue as to the legality of 
same. Terms, $5 per month; $50 cash for course, one year, inclu ing 
copyrighted books and analysis forms, exhibit sheets, pamphlets, an 
stationery. Address CORPORATION COLLEGE, New Yorx 
and Wasuincton, D.C., U.S.A. Tuos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 
FOR SALE 
Complete set (19 vols.) of 
“THE GREEN BAG” 
Bound in green cloth, $50.00 
We. J. BECK - - Columbus, Ind. 


Law Students 
Vacation Work 


FE, suggest to students work- 

ing their way through law 
schools, that they can earn some- 
thing during vacations by getting 
subscribers for THe Green Bac. 
Liberal commissions for workers. 
Write (enclosing references) to 


THE GREEN BAG 


WALTER F. WYMAN, Mer. 
81-91 Francis St. - - - Boston, Mass. 





























TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique ina 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 

EUGENE C. WORDEN, Manager 


32 Liberty Street, 
NEW YORK. 


TEACHER IN LAW SCHOOL 


WANTED — An experienced teacher 
wanted as Resident Professor in a well 
established Law School. One with 
practical experience preferred. Must 
submit references and state qualifica- 
tions. A personal interview required. 
Address, 








T. A. YOUNG, 
153 Remsen St., 
Brooklyn, N.Y. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 

Three years’ course ape to the degree of LL.B. Exceptional 
opportunities for students wishing to supplement work im law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
For announcement, 





Monda: peas the last Wednesday in June. 
giving full information, address 


DEPARTMENT OF LAW, Ann Arbor, Mich. 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address 

Dean W. E. WALZ, BANGor, ME. 


BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the Federal 
Constitution 
Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 


OFFICE: Tucker Building - 











RALEIGH, N. C. 
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Great American Lawyers 


is to the American Bar what Lord Campbell’s “Lives of the 
Lord Chancellors and Lord Chief Justices” is to the English Bar 


me, ao 
82 Most Notable Legal Writers 


“ae 
Edited by William Draper Lewis & 





Dean of the University of Pennsylvania Law School 


The Most Important Legal 
Publication in Many Years 


The only adequate work of its kind in existence. The 
eminent authors have set vividly before the reader the 
personality of these giants of the American Bar, the 
events of their lives, the leading influences of their 
times, together with much critical analysis and original 
historical matter of highly readable and interesting 
character, The complete work gives a history of the 
legal profession and a most illuminating insight into oa 
political and social conditions at every stage of national 
developement. 











High Praise from High Places 















8 HON. JAMES BRYCE, British Ambassador: 
“The work forms an aid to American history of high worth.” 
VOLUMES HON. ELIHU ROOT, Secretary of State: 
Specimen Binding “It is very gratifying to have a work of this kind so well done.”’ 
One of the 5 styles. Three- HON. DAVID J. BREWER, U. S. Supreme Court: 
quarter calf, with red and blue “It is worthy of the highest commendation.” 
ry hand-tooled and hand- 
made throughout. 





A SPLENDID SPECIMEN OF BOOK MAKING 


“GREAT AMERICAN LAWYERS” will be issued in eight magnificent volumes, in a choice of 
several bindings to suit the taste of every purchaser. Typographically this work is perfect. 
The numerous illustrations are rare and beautiful, paper and print are of the finest 
quality and the bindings exquisite. Volumes I and II are now ready. 


Special Inducement for Advance Subscribers 


A very liberal arrangement is made for advance subscriptions. Send for full AD The John 
details of this offer. Prospectus showing specimens of binding and complete “© C. Winston Co. 
description of this work sent on application. Ry oop pony Sena 


FULL INFORMATION FREE Ay — | 


Fill in the corner coupon, cut out and mail it to-day. All inquiries Sy non au aaa at 


gladly answered without any obligation to purchase. This work < 7 ,, : ra 
, : : KS Great American Lawyers 

— aa nee only rte | authorized agents or direct of the k OY without any obligation to myself 
ublishers. Ki 


THE JOHN C. WINSTON CO., Philadelphia. “7 name 


UNUSUAL OPPORTUNITY FOR re 

HIGH CLASS AGENTS, choice Fe ¢ 
territory and liberal terms. iy | 4 : 
WRITE FOR PARTICULARS. pest 
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NEW EDITION, JUST PUBLISHED. 


THE NEGOTIABLE INSTRUMENTS LAW 


AS ENACTED IN 


Alabama. Illinois. Michigan. New York. Tennessee. 
Arizona. lowa. Missouri. North Carolina. Utah. 
Colorado. Kansas. Montana. North Dakota. Virginia. 
Connecticut. Kentucky. Nebraska. Ohio. Washington. 
District of Columbia. Louisiana. Nevada. Oregon. West Virginia. 
Florida. Maryland. New Jersey. Pennsylvania. Wisconsin. 
Idaho. Massachusetts. New Mexico. Rhode Island. Wyoming. 


THE FULL TEXT OF THE STATUTE WITH COPIOUS ANNOTATIONS. 


Third and Revised Edition, 1908. 


By JOHN J. CRAWFORD, of the New York Bar, 
BY WHOM THE STATUTE WAS DRAWN. 





The adoption of this Law so penne by the different States has made it one of the most important 
statutes ever enacted in this country. Hardly any case now arises upon a negotiable instrument but 
requires the application of some provision of the Act. 

The standard edition of the Law is that prepared by the draftsman. In this THIRD EDITION, 
the author has cited upwards of two hundred new cases, in which the statute has been construed or 
applied. These are not only important in the States where they were rendered, but also in all other 
States where the statute is in force. 

All of the original annotations are preserved. These are not merely a digest and compilation of 
cases, but indicate the decisions and other sources from which the various provisions of the statute were 
drawn. They were prepared by Mr. Crawford himself, and many of them are his original notes to the 
draft of the Act submitted to the Conference of Commissioners on Uniformity of Laws. 

A specially important feature is that the notes point out the changes which have been made in 
the law. 

CRAWFORD’S ANNOTATED NEGOTIABLE INSTRUMENTS LAW, Third Edition 
(1908), is a neat octavo volume, bound in law canvas. Price $3.00 net, but sent by mail or 
express, prepaid, on receipt of the amount. 





“THE CREAM OF PROBATE LAW.” 
NOW READY. - - VOL. 12. 


PROBATE REPORTS ANNOTATED 


CONTAINING (in full) OVER 100 CASES OF GENERAL INTEREST AND VALUE DECIDED IN THE HIGHEST 
COURTS OF THE SEVERAL STATES, ON POINTS OF PROBATE LAW SINCE VOL. Il 
WAS ISSUED, WITH FULL NOTES AND REFERENCES, AND WITH A DIGEST OF 
MANY RECENT CASES OTHER THAN THOSE REPORTED IN FULL. 


By WILLIAM LAWRENCE CLARK, 


Author of Clark on Contracts, Clark and Marshall on Corporations, etc. 








Some of the Subjects covered by the Cases in these Volumes: Descent and Distribution; 
Appointment, Powers, Duties and Liabilities of Executors, Administrators, Guardians and Testamentary 
Trustees; Foreign and Ancillary Administration; Testamentary Capacity and Undue Influence ; Formal- 
ities of Execution and Revocation of Wills; Devises, and their Construction; Legacies, their Vesting, 
Payment, Abatement, Satisfaction and Ademption; Probate and Contest of Wills and Codicils; Foreign 
Probate; Lost Wills; Adoption and Legitimation of Children; Advancements; Powers; Perpetuities ; 
Trusts; Evidence; Costs; etc. 

The PROBATE REPORTS ANNOTATED are handsome octavo volumes of about 800 
pages each. Price $5.50 net per volume, but sent, all charges prepaid, on } receipt of price. 
Special terms of payment given on complete sets. 


BAKER, VOORHIS & CO., Law Publishers, 


For sale by all Law Booksellers. 45 & 47 JOHN STREET, NEW YORK. 














THE PUBLISHERS’ DEPARTMENT 








“Constitutional Law a Live Science” 


Most important in our Constitutions today is the LIBERTIES OF THE PEOPLE, — 
the part most neglected by historians and commentators. 





Mr. Stimson, in his work on FEDERAL AND STATE 
CONSTITUTIONS, deals with the important problems 
now being discussed by the leading statesmen and 
politicians of the great political parties, as well as 
those confronting the legislatures and courts. 


THE INJUNCTION ORDER. 


The use of the injunction to quell disorder or con- 
trol the action of large bodies of men, with the vig- 
orous use of contempt process, stirs public opinion 
to-day. 

It was used in early times to quell disorder ; but 
its use to control the actions of bodies of men in 
labor disputes may be said to date from 1868. 

Bearing in mind firmly the principle that the 
English law sounds only in damages, and that 
the notion of ordering or even forbidding any act 
(except under a criminal statute) is utterly foreign 
to its system; and the cardinal principle that no 
fact can be found without the intervention of the 
petit jury; we shall be able to understand both 
the historical reason and the present meaning of 
the objection of the American people to the in- 
junctive powers of chancery and ex parte sentences 
for contempt. 

The objection to the abuse of the injunction is 
sound, and this in our country because it tends to 
make the courts no longer judicial but in effect part 
This 
s the sense of the popular phrase ** government 
by injunction.’’ 


of the Executive branch of the government. 


See Stimson, Book I, chap. IV, 


THE RIGHT TO LABOR AND TRADE. 


The frequent enactment of acts against trust 
monopolies, or contracts in restraint of trade, bot 
State and Federal, shows that our Legislatures, 
not our Bench and Bar, must have substantial 
forgotten the body of the common law. 

For the broader understanding of the liberty rigiit 
involves as well the liberty of life and person, t 
The extent of this 
There is 
probably no constitutional principle more often in- 


liberty to support life and family. 


right is the matter most discussed to-day. 


vaded by modern statutes than is this. 
The constitutional freedom of labor and trace 
involves matters commonly invaded by modern 


statutes. 
See Stimson, Book I, chap. V. 


THE REVIEWS. 

It is an entirely novel and very important exposi 
tion of the fundamental principles of our system of 
government. It throws a deal of light on problems 
which are confronting legislatures and courts, and 
about which every citizen, certainly every lawyer, 


must make up his mind.— 7he San Francisco Call. 


The work as a whole is not so much a discussion 
as a commentary and abstract, and derives great 
value from its contents, which are presented in an 
attractive, accessible and intelligible form. Of 
the research and scholarship that have gone into 
the making of the volume it is scarcely necessary to 
speak. No library of constitutional law can be 
regarded as up-to-date without this richly stored 


book of reference.—7he Brookline, Mass., Chronicle. 





This is a different Work from Mr. Stimson’s lectures on ‘‘ The American 
Constitution,’” recently published by Scribner. 
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THE PUBLISHER’S DEPARTMENT 








, Are you interested 
’ in national politics? 


If so, do not fail to read Stimson’s 
> Constitutions of the United 
States, Federal and State; just 
published, $3.50 net. 








dé The Boston Giobe says it © deals forcibly and clearly 
with the social principles of the right of the individual.’’ 

The Seattle Sunday Times says it * contains a valuable 
historical study of their (Federal and State Constitutions) 
principles.’’ 

The Pittsburg Press, A fitting adjunct not only to the 
library of the lawyer, the student and the man of letters 
in general, but also to every American home.’’ 

The News and Courier, “Well worth the careful ex- 
amination of all students of the fundamentals of ‘ The 
American Commonwealth.’ ’’ 


The Providence Journal, “ Thoughtful citizens cannot 


all, afford to overlook such a work as this.’’ 

ion The Oregon Journal, Should be upon the table of 
eat every student of political science.’’ 

an St. Louis Post-Disputch, * Should be within reach of 
Of every American.’? 











an Published by The Boston Book Company, Boston, Mass. 
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The Standard Work on the Principles of Evidence 


Tue PRINCIPLES OF THE LAw oF EviIDENCE; WITH ELEMENTARY Nores 
FOR CONDUCTING THE EXAMINATION AND CROSS-EXAMINATION OF 
Witnesses. By W. M. Best. Tuirp AMERICAN EDITION, WITH 
Nores By CHARLES F. CHAMBERLAYNE, BROUGHT DOWN TO THI 


YEAR 1908. 
One Volume, cloth, $3.50 net 


Since 1849, Best on Evipence has occupied a unique place as a clear presenta- 
tion of principles, rather than an attempt at empirical rules or at exhaustive citatio1 
of cases. 

The object of evidence being the ascertainment of truth, which is the object o 
all science, the law of evidence can be treated from a scientific point of view. Its 
ascertained principles should always be kept clearly in view by bench and bar, an 
should not be allowed to become confused with the rules of pleading, procedure, o 
substantive law. 

In the investigation of doubtful points it is clarifying to turn from voluminous 
discussion and confusing citation to the terse statements of law in this singk 
volume. 

In the study of the law Best presents to the beginner those elementary 
principles which will guide him later through the maze of cases and the intricacies 
of practice. 

Mr. Chamberlayne’s notes, “severely practical” (to quote the American Law 
Review), “critical helps to a mastery of the subject,” “go directly to the point 
without wasting the reader’s time.” 

The ninety pages of new notes in this edition are added, in a practical way, at 
the ends of chapters. The latest law is thus clearly presented, without marring 
the symmetry of text or annotations. 

A new Book V embodies a Collection of Leading Propositions. 

Although the volume is of full size (Ixxxii + 703 = 785 pages), the publishers 
have brought it within the reach of all lawyers and students by offering it at a 


low price. 


In ordering, specify Chamberlayne’s Best on Evidence, 1908, $3.50 





Publiked ty THR BOSTON BOOK COMPANY 


83 to g1 Francis Street, Fenway, : Boston, Mass. 
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Spend your Vacation 
At The Dells 


No more beautiful natural scenery or 
more picturesque rock and cliff forma- 
tions will be found anywhere than at 
The Dells, near Kilbourn, Wisconsin. 
The Dells are reached within six hours’ 
ride from Union Passenger Station, 
Chicago, via the 


CHICAGO 


Milwaukee & St. Paul 
RAILWAY 


Books descriptive of The Dells of the 
Wisconsin and many other delightful 
vacation resorts reached by this Railway 
and complete information regarding rail- 
road fare, train service, or other details 
are free for the asking. 



















F. A. MILLER W. W. HALL 
General Pass’r Agent New Eng. Pass’r Agent 
Chicago 368 Washington St. 
Boston 
























DO IT NOW | 
BUY 


STIMSON’S CONSTITUTIONS OF THE UNITED STATES, 
FEDERAL AND STATE 


$3.50 net 





























Our Contributors. 


CHARLES FENNELL is a lawyer in active practice in Lexington, 
Kentucky, who has previously contributed to our pages an account of 
Thomas Marshall. 


Mr. BLytTHE found time to send us a few more verses before 
starting on his summer vacation. He has already been"sufficiently 
introduced to our readers. 


H. GeraLp Cuapin is Professor of Law in Fordham College, 
New York, and was formerly editor of the ‘“ American Lawyer.” He 
is a frequent contributor to other legal periodicals. 


Roscoe Pounp is Professor of Law in Northwestern University, 
as well as editor of the Illinois Law Review. He is one of the fore- 
most of the group of Western lawyers who are ardent advocates of 
reform in our judicial procedures. Through his brilliant addresses 
before the American Bar Association, some of which we have’printed, 
he has stirred the Association to the formation of a committee“which 
is now dealing with this difficult and important topic. His contribu- 
tion to this number is his address recently delivered at the annual 
meeting of the Illinois State Bar Association. 


J. Noste Hayes is one of the New York lawyers who devote 
themselves to practice in courts. He has always taken an effective 
interest in the organization of the profession, and is in a large 
measure responsible for the activities of the new association which 
he describes in this number. 
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